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2. The full names of the parties are set forth above. Nachum Kaplinsky was sub-

stituted as a Respondent-Licensee for Sholom Ber Kievman, however, the cap-

tions were not amended. There have been no other changes. 

3. The action was commenced in the Civil Court, Kings County. 

4. The first action was commenced by the filing of a Notice of Verified Petition 

and Petition under Index Number 106105 KLT 2011 on or about November 

23, 2011. The action was joined by service of a Verified Answer on or about 

February 28, 2013. 

The second action was commenced by the filing of a Notice of Verified  

Petition and Petition under Index Number 106016 KLT 2011 on or about 

November 23, 2011. The action was joined by service of a Verified Answer 

on or about February 28, 2013. 

The third action was commenced by the filing of a Notice of Verified Petition 

and Petition under Index Number 106107 KLT 2011 on or about November 

23, 2011. The action was joined by service of a Verified Answer on or about 

February 28, 2013. 

5. The nature and object of the action: holdover proceedings to evict  

petitioners’ religious congregation and its leadership.. 

6. These appeals are from the Judgments of the Civil Court, Kings County, 

dated January 6, 2022. 

7. These appeals are being perfected with the use of a fully reproduced  

Record on Appeal.
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Preliminary Statement 

 
 Congregation Lubavitch, Inc. (“CLI”), Zalman Lipskier (“Gabbai Lipskier”), 

Avrohom Holtzberg (“Gabbai Holtzberg”), Nachum Kaplinsky (“Kaplinsky”) as 

successor to Sholom Ber Kievman, Congregation Lubavitch of Agudas Chasidei 

Chabad (referred to variously as “the Congregation” or “Congregation Lubavitch”), 

and Congregation Lubavitch purportedly d/b/a Lubavitch World Headquarters (all 

collectively, “Respondents”) appeal from the Judgments, entered January 6, 2022 

(“Judgments”), entered on the Decision & Order of Hon. Harriet Thompson, dated 

April 25, 2020, reported at 67 Misc.3d 1214(A) (“Decision & Order”), granting the 

holdover petitions of the Trustees of Agudas Chasidei Chabad of the United States 

(“Agudas”) and Merkos L’Inyonei Chinuch (“Merkos”), both New York Religious 

Corporations, to oust the elected Synagogue Managers and take over direct control 

of the Lubavitcher Synagogue located at premises 770 and 784-788 Eastern 

Parkway, and 302-304 Kingston Avenue, Brooklyn. 

 These appeals raise fundamental procedural and substantive issues concerning, 

among other things: 

o the use of holdover proceedings to resolve internal disputes among 

factions of religious organizations;1  

 
1  In Sharf I, discussed infra, Justice Harkavy expressly acknowledged that the dispute 

underlying the Supreme Court lawsuit (in which CLI was ejected and which ultimately led to 
the commencement of the summary proceedings at bar) arises out of a “highly emotional ... 



2 

o the constitutional limits on the power of the secular courts to resolve 

such disputes;   

o the obligations of the Trustees of Agudas and Merkos to administer the 

property of both religious corporations -- and in particular the 

Lubavitcher Synagogue -- in accordance with the “incontrovertible” 

discipline, rules and usages of the Chabad Lubavitch religious 

movement (as found by the trial Court) pursuant to New York Religious 

Corporations Law § 5; and 

o the obligations of the Trustees of Agudas and Merkos regarding the 

Lubavitcher Synagogue pursuant to the New York common law of 

charitable trusts. 

Of utmost importance, the Decision & Order, inter alia, while directing the 

entry of judgment in favor of Petitioners, nonetheless expressly found (R 143 et seq.) 

that it is “undisputed” that from 1940 to date, the Synagogue has been in 770; the 

bylaws of Agudas require that there should be a Synagogue Committee that would 

be responsible for the operation of the Synagogue; the Synagogue services were run 

by the Gabbaim; the Rebbe granted discretion to the Gabbaim in the operation of 

the Synagogue; and the Shul at 770 has a special place in the teaching Lubavitch 

 
controversy” in the community, with “deep-rooted religious underpinnings.” See, 11 Misc.3d 
1062(A) (Sup. Ct. Kings. Co. 2006), mod., 59 A.D.3d 403 (2nd Dept. 2009) (emphases added). 
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movement.  It represents the embodiment of the “Holy Temple in Exile” and that it 

is “incontrovertible” that there is special significance of the Synagogue in the 

theology of Agudas; it should never be closed; the Synagogue contains the “shrine 

of sort” where the Rebbe's place of prayer is [located].”  

These findings (which were not challenged post-trial or cross-appealed), 

coupled with the recent reiterated admission that “congregants will continue to be 

able to worship in the Synagogue”,2 leads inexorably to the conclusion that this 

“landlord-tenant” case was concocted for only one reason -- to seize internal 

organizational control of the Synagogue and its mode of religious service from the 

duly elected religious managers (the Gabbaim), in violation of the rights of the 

members under the Religious Corporations Law - and was entertained by the trial 

Court in violation of the First Amendment.3   

  

 
2  Affirmation of David S. Abramson dated June 17, 2020, at ¶ 10.  The Abramson Affirmation 

was submitted in support of Agudas/Merkos’ CPLR 5519(c) motion denied in the lower 
Court.  (See n. 3, infra.)  The Court should take judicial notice of the contents of this 
affirmation.  See, Milton v. Subraj, 67 Misc.3d 140(A) (App. Term 2nd Dept. 2020)  (“A court 
may take judicial notice of court records and files ….”). 

 
3  The lower Court sua sponte stayed execution of any Warrant of Eviction for six (6) months.  

(R 153).  Thereafter, Civil Court granted Respondents’ motion to fix the amount of an 
Undertaking to secure a stay pending appeal herein pursuant to CPLR 5519(a)(6) and denied 
Agudas/Merkos’ cross-motion pursuant to CPLR 5591(c) to vacate the stay pending appeal 
and the stay of the Warrant.  The Undertaking was then posted.  Thereafter, this Court 
dismissed the appeals from the Decision & Order; the Judgments were entered; the current 
appeals taken; and the amount of the Undertaking slightly increased by Stipulation and again 
posted.  (See, n. 7, infra.)   
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Questions Presented 

 
 Are the predicate Notices to Quit, signed by the “Chairman” of each of the 

plaintiffs, but not by the President or a Vice President, defective? 

Are the proceedings to evict CLI moot since that entity was already ejected 

from the subject premises by Supreme Court in prior litigation? 

Alternatively, are the claims against CLI merged into the Judgment of 

Ejectment and barred by res judicata? 

Did Petitioners fail to prove the element of exclusion? 

Alternatively, since the acts of exclusion on which the Petitions are predicated 

occurred more than ten (10) years prior to commencement, are the proceedings 

barred by the statute of limitations? 

Do the Petitions present non-justiciable issues of religious doctrine and 

internal governance? 

If not, are the premises held in a statutory trust pursuant to Religious 

Corporation Law § 5, requiring that they only be used “in accordance with the 

discipline, rules and usages” of Lubavitch Hasidism? 

Is Petitioners’ title to the subject property encumbered by an implied 

charitable trust in favor of Congregation Agudas and all of Lubavitcher Hasids? 

Were these proceedings commenced in bad faith for the improper purpose of 

wresting control of the Synagogue from the Gabbaim? 
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Are the issues raised by these proceedings (including the issue of who is a 

member of Agudas) plenary in nature, requiring litigation in Supreme Court? 

Are these bona fide “holdover” proceedings brought to evict Congregation 

Lubavitch from the Lubavitcher Synagogue, or a disguised attempt by the Trustees 

of Agudas and Merkos to resolve an internal battle between the Trustees and the 

Gabbaim for control of the Congregation?  And, if the latter, are these proceedings 

barred by the First Amendment to the Constitution of the United States? 

 Does the maintenance of these proceedings to evict Congregation Lubavitch from 

the Lubavitcher Synagogue violate the duty of the Trustees of Agudas and Merkos 

pursuant to Section 5 of the Religious Corporations Law? 

 Do the Trustees of Agudas and Merkos hold the Lubavitch Synagogue property in 

a charitable trust? 

 The lower Court expressly or implicitly answered each of these questions in the 

negative.  
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Statement of the Case 

Related Prior Litigation 

Prior to the commencement of these proceedings, some of the parties had 

already engaged in a number of years of complex litigation, resulting in the 

following decisions pertinent to the present dispute:  

A. Agudas Chasidei Chabad of United States v. Gourary, 650 

F. Supp. 1463 (E.D.N.Y.), aff’d 833 F.2d 431 (2nd Cir. 1987) (explaining New York 

law of implied charitable trusts and holding the Previous Rebbe’s Library, housed at 

770, was held in an implied charitable trust for the benefit of the Chabad Lubavitch 

religious community). 

B. Merkos L’Inyonei Chinuch, Inc. and Agudas Chasidei Chabad v. 

Sharf, et al., 11 Misc.3d 1062(A) (Sup. Ct. Kings Co. 2006) (granting injunction 

against, inter alia, respondent CLI) (“Sharf I”).  

C. Merkos L’Inyonei Chinuch, Inc. and Agudas Chasidei Chabad v. 

Sharf, et al., 11 Misc.3d 1111(A) (Sup. Ct. Kings Co. 2007) (ejecting CLI as well as 

Congregation Lubavitch of Agudas Chasidei Chabad (a/k/a “Congregation 

Lubavitch”), and the Gabbaim of Congregation Lubavitch) from 770 and 784-788 

(“Sharf II”).  

D. Merkos L’Inyonei Chinuch, Inc. and Agudas Chasidei Chabad v. 

Sharf, et al., 59 A.D.3d 403 (2nd Dept. 2009) (inter alia, distinguishing between 
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CLI and Congregation Lubavitch, detailing continuous use and occupancy of 

Lubavitcher Shul by Congregation Lubavitch since 1940, and modifying injunction 

to eliminate relief granted against CLI) (“Sharf III”).  

E. Merkos L’Inyonei Chinuch, Inc. and Agudas Chasidei Chabad v. 

Sharf, et al., 59 A.D.3d 408 (2nd Dept. 2009) (inter alia, again distinguishing 

between CLI and Congregation Lubavitch, detailing continuous use and occupancy 

of Lubavitch Shul by Congregation Lubavitch, and modifying Judgment of 

Ejectment to delete all reference to Congregation Lubavitch and its Gabbaim) 

(“Sharf IV”).    

F. Merkos L’Inyonei Chinuch, Inc. and Agudas Chasidei Chabad v. 

Sharf, et al., 84 A.D.3d 1185 (2nd Dept. 2011) (inter alia, modifying IAS Order and 

striking amendment of caption and Judgment of Ejectment to include Congregation 

Lubavitch and its Gabbaim as respondents against whom relief was intended to be 

granted) (“Sharf V”).  

The Petitions At Bar 

These holdover proceedings were commenced on September 21, 2011, 

seeking to recover possession of the entirety of premises 770 and 784-788 Eastern 

Parkway, and a portion of premises 302-304 Kingston Avenue, all located in the 

Borough of Brooklyn, County of Kings, to the extent occupied by Respondents, 

based upon petitioners’ purported revocation of Respondents’ alleged “license” to 
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occupy the premises. (R 189, 244, 298)  For the purposes of this brief, and except as 

otherwise expressly noted, “770” refers to 770 Eastern Parkway; “784-788” refers 

to 784-788 Eastern Parkway; and “302-304” refers to 302-304 Kingston Avenue.4  

Although Respondents control only certain portions of 770 and 784-788, the 

Agudas Petition filed under Index No. 106105KLT2011 seeks to recover possession 

of the entirety of 770, and the Merkos Petition filed under Index No. 

106106KLT2011 seeks to recover possession of the entirety of 784-788. (R 179, 

234)   

On the other hand, although portions of 302-304 are controlled by 

Respondents in conjunction with their use, occupancy and control of the Lubavitcher 

Synagogue located in the lower level of premises 770 and 784-788, i.e., as the 

Women’s Balcony of the Synagogue, and to house certain mechanical equipment 

used to air condition the Synagogue, the Merkos petition under Index No. 

106107KLT2011 seeks to recover possession of only the Office of the Gabbaim 

described in the Petition as “the Southeast Room of the Second Floor” of 302-204. 

(R 286)   

 
4  The purported “license” termination as a predicate for these holdover proceedings was a sham.  

No license was ever issued or claimed.  Indeed, the Appellate Division expressly noted in Sharf 
III that CLI conceded that it was “not a tenant nor a licensee” of Agudas or Merkos.  59 A.D.3d 
at 407.   
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The predicate notices upon which these proceedings are premised were signed 

by the Chairman of the Board of each petitioner corporation, not by the President or 

a Vice President. (R 190, 245, 299)   

Rabbi Yehuda Krinsky, Chairman of petitioner corporation Merkos, admitted 

that there were three Vice Presidents of Merkos, but he was not one of them. 

(R 2313) 

The 1990 bylaws of petitioners give the Vice Presidents the power of the 

President but not the Chairman.  (Id.) 

The Minutes of a meeting of Merkos dated November 28, 2011 (Id.) quote a 

statement of Agudas’ Chairman, Rabbi Abraham Shemtov, to the effect that the Vice 

Presidents of the corporations take the place of the President.  

There is no record of any authorization by either Board for the Chairman to 

issue such notices.   

Rabbi Krinsky could not cite any authority for him to issue the notice on 

behalf of Merkos other than that he was Chairman and Secretary of the corporation.  

(Id.) 

Zev Katz, a member of the Agudas Board, could not recall any meeting of 

petitioners where authorization to evict the congregation was granted.  (R 2313-14) 
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Pre-Answer Motion Practice 

Ruling on a pre-answer motion to dismiss (R 154 et seq.), Judge (now Justice) 

Devon Cohen held that there were questions of fact requiring discovery and trial as 

to the following:  

A. Whether Congregation Lubavitch, Inc. (“CLI”) no longer has “a 

presence at 770 and 784-788” such that it cannot be evicted after having been 

ejected?  

B. Whether respondents have any greater legal right to use and 

occupancy of the Synagogue than that of licensees?  

C. Whether the controversy is a non-justiciable dispute over 

religious doctrine and/or internal governance?  

D. Whether petitioners hold the Synagogue in trust “in accordance 

with the discipline, rules and usages of Lubavitch Hasidism”?  

E. Whether respondents hold the Synagogue property in an 

“implied charitable trust for Lubavitch Hasidism”?  

F. What the role of the Gabbaim is and whether “the Gabboim’s 

ability and authority to function as gabboim” would be impaired “if dispossessed 

from the movement’s headquarters.”?  

Judge Cohen’s decision was not appealed.   
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The Defenses  

After Judge Cohen’s decision, respondents interposed their Answers herein 

(R 223 et seq., 275 et seq., 337 et seq.), raising the following defenses:  

A. The proceedings are plenary in nature and should be determined 

in Supreme Court.  

B. The dispute involves issues of religious doctrine and internal 

governance and is, therefore, non-justiciable.  

C. The petition to evict CLI from 770 and 784-788 is moot as CLI 

has already been ejected from and has no presence at those premises; alternatively, 

the claim merged into the Judgment of Ejectment and is barred by res judicata.  

D. The premises are held in a statutory trust for the benefit of 

respondents and their congregants pursuant to Religious Corporation Law § 5 (first 

sentence) and may only be used “in accordance with the discipline, rules and usages” 

of Lubavitch Hasidism, which require the Synagogue premises to be maintained as 

the central and main Lubavitcher House of Worship.  

E. Petitioners’ title is encumbered by an implied charitable trust in 

favor of the Congregation and all other Lubavitcher Hasids.  

F. Petitioners have commenced these proceedings in bad faith for 

the improper purpose of wresting control of the Synagogue from the Gabbaim, based 

upon the Gabbaim’s (i) tolerance of the presence in the Synagogue of members of 
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the Messianist faction of Lubavitch Hasids, including a large Messianist banner and 

ark covering which petitioner seeks to remove based upon religious doctrinal 

differences between petitioner and the Messianists, and (ii) refusal to permit the 

Chairmen of petitioners to speak publicly in the Synagogue (fahrbreng) based upon 

a decree of the Beth Din Zedeck of Crown Heights (an ecclesiastic court) sanctioning 

petitioners’ Chairmen for flouting the jurisdiction of that tribunal over him.  

G. Petitioners acquiesced and impliedly consented to Congregation 

Lubavitch’s use and occupancy of the Synagogue, and management and control by 

the Gabbaim, since in or about 1940, and the Congregation and the Gabbaim 

reasonably relied to their detriment thereon, including, expending large sums of 

money over a period of many years toward the construction, maintenance and 

improvement of the Synagogue and Premises, including but not limited to paying or 

contributing toward the payment of the cost of the original construction of the 

Synagogue, roof repairs, sidewalk repairs, and air conditioning equipment, as a 

consequence of which petitioners are estopped from denying Congregation 

Lubavitch’s right to use and occupy the Synagogue.  

H. These proceedings were commenced more than ten (10) years 

after petitioners were allegedly “excluded” from the premises sought to be recovered 

and are, therefore, barred by the statute of limitations [CPLR § 212(a)].   
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At trial, the lower Court struck virtually all of respondents’ affirmative 

defenses. (R 2318)  As a result of these rulings, numerous lines of inquiry relating 

to these defenses were not permitted to be followed by respondents’ counsel.  (Id.)  

Respondents excepted from such rulings and requested post-trial reconsideration 

thereof, as well as reopening of the trial to allow testimony and documents on the 

stricken defenses.  (Id.)  This relief was denied. 

The Parties 

A. Petitioners  

Petitioner Agudas Chasidei Chabad of the United States is a New York 

religious corporation formed in 1940. (R 2318-19)  Petitioner Agudas Chasidei 

Chabad of the United States is also sometimes referred to as Agudas Chasidei 

Chabad of the United States and Canada, and is sometimes referred to herein as 

“Agudas”.  

Petitioner Merkos L’Inyonei Chinuch is a New York religious corporation 

formed in 1994.  (R 2319) 

Petitioner Merkos L’Inyonei Chinuch is the successor by merger to Merkos 

L’Inyonei Chinuch, Inc., a New York not-for-profit corporation formed in 1942.  

(Id.)  Petitioner Merkos L’Inyonei Chinuch is sometimes referred to herein as 

“Merkos”.  
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B. Respondents  

Respondent Congregation Lubavitch, Inc. (“CLI”) is a New York not-for-

profit corporation formed in 1996.  

Respondent Zalman Lipskier is an individual, a Gabbai (Manager) of 

Congregation Lubavitch, and a Director of CLI.  

Respondent Avrohom Holtzberg is an individual, a Gabbai (Manager) of 

Congregation Lubavitch, and a Director of CLI.  

Respondent Menachem Gerlitzky is an individual and was a Gabbai of 

Congregation Lubavitch as of the commencement of the proceedings.  He was 

separately represented below and has not appealed in light of the trial Court’s 

findings that “[i]t is also incontrovertible that … the Rebbe’s teachings [include] that 

there shall be a ‘Siyum’ at the conclusion of certain portions of study; and it is the 

personal life mission of Rabbi Gerlitzky as instructed by the Rebbe to continue 

[such] gatherings in this location to celebrate the finishing of the teaching of the 

Rambam.”  (Emphases added.)  (R 2319)   

Respondent Yosef Losh is an individual, a Gabbai (Manager) of Congregation 

Lubavitch, and a Director of CLI.  (R 2319)  Gabbai Losh has not appeared in these 

proceedings for religious reasons.  The Decision & Order directs the entry of 

judgment against him by default.  (R 153)   
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Respondent Nachum Kaplinsky is an individual and the current Shammas 

(Caretaker) of the Lubavitcher Synagogue.  He is the successor to Sholom Ber 

Kievman, who was the Shammas (Caretaker) of the Lubavitcher Synagogue when 

these proceedings were commenced, but who thereafter retired due to ill health while 

the proceedings were pending.  (R 2320)   

Respondent Congregation Lubavitch of Agudas Chasidei Chabad (the 

“Congregation” or “Congregation Lubavitch”) is the religious congregation of 

Petitioner Agudas Chasidei Chabad of the United States and has continuously used 

and occupied the synagogue portion(s) of the involved premises since 1940.  It is the 

“synagogue committee” of Agudas.”  (Id.)  

Respondent “Congregation Lubavitch, purportedly d/b/a Lubavitcher World 

Headquarters, 770 Eastern Parkway,” is Congregation Lubavitch of Agudas 

Chasidei Chabad.  (Id.) 

The Involved Premises   

A. 770  

770 is a three-story residential building located on Eastern Parkway, 

immediately to the west of premises 784-788 Eastern Parkway.  (R 2320)   

770 was originally a private home.  It was purchased in 1940 for use as the 

residence of Grand Rabbi Joseph Isaac Schneerson (the “Previous Rebbe”), the 
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central offices of the Lubavitch Chasidic movement in the United States, and for use 

as the Synagogue.  (Id.) 

The Lubavitcher Synagogue was originally located in its entirety in 770, but 

later expanded into, first, the driveway space between 770 and 784, and later into 

784-788 and 302-304.  (R 2320-21)   

In addition to the Synagogue, 770 presently houses the preserved office of 

Grand Rabbi Menachem Mendel Schneerson (“The Rebbe”), known as “The 

Rebbe’s Room”; the preserved residence of the Previous Rebbe; the preserved 

original “international communications center” of the Rebbe; and the Lubavitcher 

Library which was the subject of the litigation in Gourary.  (R 2321)   

B. 784-788  

784-788 are two adjoining buildings located on Eastern Parkway, 

immediately to the east of premises 770 Eastern Parkway.  (R 2321)   

Both 784 and 788 were originally apartment houses.  They were purchased in 

1965 for the expansion of the Lubavitcher Synagogue.  (Id.) 

The main prayer hall of the Lubavitcher Synagogue is presently located on 

the lower level of 784-788.  (Id.) 

The Women’s Balcony of the Lubavitcher Synagogue is presently located, in 

part, on the first floor of 784-788.  (Id.)  



17 

The main prayer hall accommodates up to 5,000 attendees for Jewish High 

Holy Day and other special religious services and events.  (Id.) 

42. The offices of petitioners and various other affiliated Lubavitch 

organizations are located on the upper floors of 784-788.  (Id.) 

C. 302-304  

302-304 is a commercial building located on Kingston Avenue, immediately 

to the south of premises 784-788 Eastern Parkway.  (R 2321) 

302-304 was donated to The Rebbe in 1982 for the expansion of the 

Synagogue.  (Id.) 

The Women’s Balcony of the Lubavitcher Synagogue is presently located, in 

part, in 302-304.  (R 2322) 

The office of the Gabbaim of Congregation Lubavitch is presently located in 

302-304.  (Id.) 

302-304 also includes a study room and mechanical air conditioning 

equipment used in the operation of the Lubavitcher Synagogue.  (Id.) 

D. Lubavitch World Headquarters  

770, 784-788 and 302-304 presently comprise a single integrated complex of 

buildings functioning as Lubavitch World Headquarters, and encompassing the 

Lubavitch Synagogue (including the Women’s Balcony), the Lubavitch Library, the 
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preserved residence and offices of the Previous Rebbe and The Rebbe, and the 

offices of petitioners and the affiliated organizations.  (R 2322) 

The Relevant History, Discipline, Rules and Usages of Chabad Lubavitch  

A. Founding of Petitioners And Purchase of Original Premises.  

“Chabad” is  an acronym  for Chochma (wisdom), Bina (understanding), and 

Da'at (knowledge).  (R 2324) 

The Chabad Lubavitch movement traces its roots to the 18th Century.  It was 

founded by the first Lubavitcher Rebbe, Rabbi Shneur Zalman of Liadi, who was a 

student of Rabbi Dovber ben Abraham (who, in turn, was a student of the founder 

of Chasidism, Rabbi Israel Bal Shem Tov).  (Id.)  

The leader of Chabad Lubavitch is a Grand Rabbi who is referred to as the 

“Rebbe.” (Id.) 

There have been seven Rebbes, including Grand Rabbi Menachem Mendel 

Schneerson, the 7th Lubavitcher Rebbe, who became known throughout the world 

as “The Rebbe.”  (R 2324-25) 

In 1940, having escaped war-torn Europe, the Previous Lubavitcher Rebbe, 

Grand Rabbi Joseph Isaac Schneerson, sought a new home for his religious 

movement in New York.  (R 2325) 

The Previous Rebbe and his followers created a New York religious 

corporation, Agudas Chasidei Chabad of the United States, “the union of pious 
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orthodox Jews whose conception of religion is piety, study, knowledge mutual 

helpfulness and charity …”.  (Id.) 

Among the purposes of the organization recited in its certificate of 

incorporation, dated July 15, 1940 (R 2057, 2325) were:  

“…  
 
c) To foster the spirit of orthodox Judaism among its 

members and their families and among members of the Jewish faith. 
 
d) To establish maintain and conduct a place of worship in 

accordance with the Chasidic ritual and mode of worship of the Jewish 
Orthodox faith, customs and traditions, for its members, their families 
and friends.  

…  
 
g) The aforesaid mode of worship and all religious activities 

shall be under the jurisdiction of Rabbi Joseph Isaac Schneerson, Chief 
Rabbi, of the Hierarchy of Agudas Chasidei Chabad, and his 
successors.  

 
…”  

Rabbi Krinsky admitted that the Shul is a part of Agudas Chasidei Chabad, 

and that it is the place of worship provided for in the Certificate.  (R 2325) 

Also, in accordance with the certificate, the principal office of the corporation 

was to be at 770 Eastern Parkway, and there were to be twenty trustees of the 

corporation.  (Id.) 
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The newly incorporated Agudas Chasidei Chabad of United States adopted 

the bylaws (R 2073, 2326) of its predecessor unincorporated association known as 

“Agudas Chabad of the United States and Canada.”     

Agudas presented the same bylaws as its bylaws in the Gourary case and 

Judge Sifton found that the unincorporated association was the predecessor of the 

corporation.  (R 2326) 

Rabbi Krinsky, testified to the same effect at his deposition.  (Id.)  

The same bylaws appear in the book History of Chabad in the United States, 

published by Petitioner, under the heading “Bylaws of Agudas Chasidei Chabad of 

the United States and Canada.”  (Id.) 

Despite due demand by respondents in discovery and at trial, Petitioners did 

not produce any other bylaws in effect prior to 1990.  (Id.) 

Petitioner Merkos was created in 1942 as the “educational arm” of Agudas.  

(Id.) 

Shortly after its incorporation, on August 10, 1940, Agudas Chasidei Chabad 

closed on the purchase of 770 Eastern Parkway.  The purchase price was $30,000, 

of which $5,000 was to be paid with the contract and $3,000 at closing.  (Id.) 

In conjunction with the purchase of the building a letter was sent out on the 

stationery of the Building Committee (R 2191-94) asking friends to participate in 
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the purchase of a building that would include both a residence for the Rebbe and a 

beautiful and expansive synagogue that would accommodate the members.   

Numerous individuals contributed a total of at least $1,175 to the building 

fund in July of 1940.  (R 2326-27)  The Previous Rebbe wrote to his mother in 

September that year that, of the $7,000 required for down-payment and renovation 

of the new premises, $5,000 had been raised among his followers (Chasidim).  

Notices of the purchase of the new building, including the synagogue, were 

published in the Movement’s newsletter.  (R 2193) 

When the Previous Rebbe first entered the building in September of 1940, he 

went directly to the room that had been designated as the Synagogue and expressed 

his wish that the prayers that would be offered in this space should be accepted.  This 

act was later explained by his successor as Grand Rebbe, Menachem Mendel 

Schneerson, at the time of the paying off of the mortgage, as being a statement that 

the building was a public place and not just a private home for the Rebbe.  (R 2327) 

From the beginning, the synagogue services were run by one or more Gabbais 

(singular Gabbai, pluralized in Hebrew as Gabbaim) in accordance with the 

provision in the bylaws of Agudas (R 2073) that there should be a “Synagogue 

Committee” that should be responsible for the operation of the Synagogue.  (R 2327) 
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The Gabbaim operated under the general supervision of The Rebbe, who was 

the President of Agudas (and Merkos), however, The Rebbe gave the Gabbaim 

maximum discretion in their operation of the Shul.  (R 2166, 2327) 

The Chairman of Petitioner Merkos conceded (R 2327-28) that the Synagogue 

that was there from 1940 to the present is the one provided for in the Purposes listed 

in the Certificate of Incorporation.  “The people who come to pray are members of 

the congregation.”  (Id.) 

As underscored by the recent decision on an Undertaking pending appeal, see 

n. 7, infra, the Congregation does not pay any rent for the Synagogue, and all of the 

income of the Congregation is applied to pay for the upkeep of the property.   

B. The Five Expansions Of The Shul  

In 1950, with the passing of the Previous Rebbe, his son-in-law Rabbi 

Menachem Mendel Schneerson (“The Rebbe”) assumed the leadership of Agudas 

Chasidei Chabad.  Like his father-in-law before him, The Rebbe was both the head 

of the religious movement and the President of the movement’s religious and not-

for-profit entities, including both petitioners.  (R 2328) 

Despite his physical passing, The Rebbe is still regarded as the President of 

both corporations.  (Id.) 

Under the leadership of The Rebbe, the number of participants in prayer 

services at 770 kept on growing to the point where the synagogue space could not 
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accommodate everyone. Services began to be held under a temporary cover that had 

been erected over the courtyard at the side of the building.  (Id.) 

In 1960, a building fund was launched with the goal of constructing a 

permanent structure for the synagogue, enclosing the courtyard of the 770 premises.  

In August of 1960, the building fund issued a letter (R 2196) indicating that 

construction had halted due to lack of funds.  An assessment had been placed on 

each member, but the sum raised was not sufficient to complete the project before 

the High Holidays.  Members were asked to give even more to help complete the 

construction on time.  Among those donating to the Building Fund at that time, was 

the mother of The Rebbe, who received a receipt and a letter from the Gabbai 

acknowledging her gift.  (R 2197) 

By 1967, the synagogue was again too small.  A Mr. Klein, referred to as 

Chairman of the Synagogue Building Committee, had purchased the building at 784-

788 Eastern Parkway next to the shul.  (R 2328-29) 

Following the purchase of the property, Mr. Klein, with the encouragement of 

the Rebbe,5 supervised the construction of an extension to the synagogue, by digging 

 
5  Respondents offered into evidence at trial copies of correspondence between Mr. Klein and 

The Rebbe, in one of which The Rebbe prodded Mr. Klein for good news about the building 
of the shul.  In another letter Mr. Klein mentioned a donation that he had made to the building 
fund.  The notes were not accepted into evidence by the trial Court, although they had been 
authenticated as copies of correspondence by Rabbi Krinsky, Chairman of Petitioner Merkos 
and Secretary of Agudas, as notes that he himself typed, and Respondents submitted should 
have been admitted into evidence by the Court.  Accordingly, Respondents urge that the trial 
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out the basement and first two floors of the building immediately adjacent to the then 

existing shul.  The Rebbe in a public talk, singled out for praise and blessing the 

businessman who toiled to break through walls and expand the shul.  (R 2329) 

In 1969 and 1970, following the passing of a Gabbai, Yochanon Gordon, 

elections were held for new gabbaim of 770.  The vote was held in the synagogue 

and five people were elected.  The Rebbe approved the results of the election and 

gave his blessing to it.  (R 2062, 2329) 

In 1973, it again became necessary to expand the shul, and the Gabbaim took 

charge of the building campaign.  (R 2144, 2302, 2329) 

The newly expanded synagogue was used for the first time for the High 

Holidays of 5734 (September 1973).  The building project was completed over the 

next few months.  (R 2329) 

The Rebbe instructed that the funds for the construction of the synagogue be 

allocated from the charity funds directed by him to the Congregation Lubavitch 

Building Fund.  (R 2329) 

At least $125,000 in 13 checks were paid by Merkos to the Building Fund 

between August 1973 and January 1974.  (R 2302, 2303, 2329-30) 

 
Court erred in refusing this evidence at trial and again when requested post-trial to reconsider 
its ruling (R 2329 at n. 2). 
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In the early 1980s, Mr. Yaakov Winter, a real estate owner in Crown Heights, 

learned that the building adjacent to the Synagogue at 302 Kingston Avenue was 

available to be purchased to further expand the synagogue.  He approached The 

Rebbe’s secretary, Rabbi Krinsky, and suggested that they should purchase the 

building to further expand the Synagogue.  Rabbi Krinsky agreed.  (R 2330) 

When Merkos did not have the needed funds at closing time, Winter 

purchased the building himself and held it for a while.  Then in 1982 he gave it to 

The Rebbe as a birthday gift and the Rebbe placed it in the name of Merkos for the 

shul.  (Id.) 

302 Kingston Avenue was used as space for the expansion of the Women’s 

Balcony, for air conditioning equipment for the main synagogue and as an office for 

the Gabbaim.  (Id.) 

In 1987, a campaign was launched to expand the synagogue again.  (Id.) 

The Rebbe personally participated in the cornerstone dedication ceremony for 

the new extension and placed a stone in the ground.  (Id.) 

That stone was later included in the façade of the expansion that was 

completed in the 1990’s. A decorative plaque with an inscription framed the stone 

placed by The Rebbe in 1987.  (Id.) 

The Rebbe spoke in conjunction with that dedication ceremony, inter alia 

stating that:  
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In order to make a good start in this matter, “to open up the way”, 
to add more strength to Jews in every place that they are to build new 
buildings – we began to act in this matter a few days ago by means of 
the laying of the “corner stone” of the synagogue and the study hall of 
the Leader of our Generation, my Revered and Holy father-in-law, the 
Rebbe (in the place that he conducted his service in the last ten years of 
his life in this world, and it remains his dwelling until the end of all the 
generations, (for even after the coming of the Moshiach it will be 
uprooted and brought to the land of Israel) and it was conducted with 
joy, and it was connected to the recitation of words of Torah, both of 
the revealed and hidden Torah, and particularly – the teachings of the 
Leader of our Generation.  (R 2064-65)[6] 

   
The Rebbe published a work during that period of expansion, based on his 

talks about the Synagogue, called in Hebrew “The Booklet about the House of our 

Teacher in the Diaspora”. An English version of that publication was entitled “The 

Holy Temple in Transit”.  (R 2331) 

There, The Rebbe taught that:   

 
6  Respondents offered into evidence a full text of this talk in Hebrew and English.  The Court 

permitted into evidence only the excerpt of the talk (R 2121) that related to the contribution of 
funds after the petitioners raised the concern that the remainder of the talk comprised of 
religious teaching. However, the facts that (a) these teachings formed the basis of the funding 
campaign and were referred to at the time of and in conjunction with the solicitation of funds, 
(b) that donors relied on all these representations by the head of the Petitioner organizations 
when making contributions to petitioners for the buildings, (c) the discussion in the talk of the 
unique status of 770 Eastern Parkway within the movement's religious doctrine; and (d) the 
representation by petitioners that the structure would be preserved for all time, all have secular 
implications regardless of the context in which they were delivered.  Furthermore, petitioners 
have not argued that there is another interpretation of these doctrines that would force the Court 
to into an impermissible inquiry into their meaning. The only claim, made repeatedly by 
Petitioners, has been that “they are irrelevant” - a position with which respondents strongly 
disagree.  Accordingly, Respondents urge that the Court erred in this evidentiary ruling at trial 
and in refusing to reconsider it after trial.  (R 2331 at n.3) 
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A. this building and this unique address (770) occupy a special place 

in the teaching of the Lubavitch faith.  

B. it is an obligation of every individual to contribute funds for the 

expansion of the Synagogue.   

C. that this Synagogue would be eternal and would eventually be 

incorporated in the structure of the Third Holy Temple to be built in Jerusalem.  

(R 2331-32).  

A fund-raising brochure was created by the petitioners (R 2156), and its 

representatives on the Building Committee, that echoed these teachings of The 

Rebbe, specifically that “770 occupies a unique and central place” and that it is a 

“miniature-sanctuary”, and that focused in large part on the new shul that would be 

the central feature of the new building.  (R 2332) 

The brochure asked that members of Petitioner and others should give $770 

or more for the Building campaign and that those who did so would be able to have 

their names inscribed on the “Wall of Anash” that would be placed in the newly 

expanded Synagogue and would become an “everlasting testimony to the 

commitment and mesiras nefesh [self-sacrifice] of Anash”.  (R 2156)  Anash means 

all the members of the Hasidic community.  (R 2332) 

Relying on the fund-raising brochure, hundreds of donors made the 

commitment of $770 or more -- some at personal sacrifice because of their limited 
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means -- and a “Wall of Anash” was created at the main entrance of the Synagogue 

with several hundred plaques commemorating their gifts.  (R 2332) 

Participants understood that there was a religious obligation to contribute 

funds for the expansion.  (Id.)  

At a later stage, the wall fell into disrepair and was dismantled.  (Id.) 

Building Fund Donors also received a letter of thanks from the Building 

Committee which also quoted from the Rebbe’s teaching about 770, describing it as 

the central study hall of the diaspora.  (R 2333) 

The donations at each stage of the capital campaign, beginning with the 

original purchase of 770 in 1940 and continuing with the 1960, 1967, 1973 1982, 

and 1992 expansions were made in large part by followers of the Rebbes (i.e., both 

the Previous Rebbe and The Rebbe) who trusted them without a shadow of doubt 

without requiring any writing or covenant to protect their gifts.  (Id.) 

When The Rebbe declared a religious obligation to donate, or when he 

declared that these structures would remain for all times, his followers relied on 

those words to make gifts that they would not otherwise have made.  (Id.) 

Some of the gifts made were assessed on the community or were made 

beyond the comfort level of the donors.  (Id.) 

The Rebbe’s laying of the cornerstone was an act of dedication of the 

buildings for religious purpose.  (Id.) 
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C. The Federal Case About The Library of Agudas -- Agudas Chasidei 
Chabad of U.S. v. Gourary, 650 F. Supp. 1463 (E.D.N.Y.), aff’d 
833 F.2d 431 (2nd Cir. 1987)  

  
In addition to the synagogue at 770, the building also served as the residence 

of the Previous Rebbe, the headquarters of the movement and as the home of the 

library of Agudas.   

In 1985, Agudas discovered that an estranged member of the Rebbe’s family 

had been surreptitiously removing precious volumes from that library and selling 

them to international dealers of Judaica.  (R 2334) 

Agudas sued to recover the property and the case was heard by Judge Sifton 

of the Eastern District of New York.  (Id.) 

Agudas claimed it held title to the Library in a charitable trust for the benefit 

of the community of Chabad, while the Defendant, Gourary, claimed that it had been 

a personal possession of his grandfather the Previous Rebbe, which should have been 

inherited by him.  (Id.) 

The Federal Courts upheld Agudas’ claim and ruled that the Library had been 

placed by the Previous Rebbe in trust for the community of Chabad followers -- the 

Chasidim.  (Id.) 

While that case related directly to the library and not expressly to the Shul, 

Rabbi Shemtov conceded that it was “analogous” (R 2340) and the Federal decisions 

clearly inform the case at bar in several ways:  
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A. Agudas argued (and prevailed) that the doctrine of Dedication 

applied to Agudas property.  Similar circumstances exist with regard to the 

properties involved in this case.  (R 2334) 

B. The underlying theme that Agudas holds property in trust for its 

members and the Chabad community is the foundation of respondents’ argument 

here.  (Id.) 

C. Agudas defined in that case who the beneficiary members are 

(Id.) and the Gourary Court adopted that position and made it part of its findings and 

judgment.  

D. Agudas placed on the record in that case corporate documents -- 

particularly the bylaws of the corporation (R 2073) -- that it has repeatedly and 

disingenuously asserted are not its corporate documents.   

D. Statutory Trust – Discipline, Rules and Usages  

1. The Special Significance of the Shul in the Theology of Agudas  

The teachings of the seven Rebbes of the Chabad Lubavitch Movement, 

dating back to 1775, are part of the theology of Chabad Lubavitch.  (R 2335) 

The teachings are found both in the writings of the Rebbes and in their public 

discourses, which are written down by scribes either during the talks (if not on the 

Sabbath or other holy days on which writing is prohibited) or as soon as possible 
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afterward (if on the Sabbath or other holy day) by a committee of scribes appointed 

for that purpose and subject to correction by the Rebbe.  (Id.) 

The teachings comprise hundreds of volumes, copies which are maintained 

for reference in a separate library space maintained by petitioners on one of the upper 

floors at 784-788.  (Id.) 

Based on the teachings of The Rebbe, the Shul at 770 Eastern Parkway has a 

special place in the teachings of the Lubavitch movement.  It represents the 

embodiment of the Holy Temple in Exile.  (Id.) 

The Rebbe’s teachings are that it can never be closed -- for example, as 

established by The Rebbe’s note to Zev Katz (Id.), stating that closing a shul in the 

face of its participants is only [done] in Moscow -- and that its holiness endures for 

all time.  (R 2336)  Even temporary closings that would interrupt the regular prayer 

schedule are problematic to the rules, disciplines and usages of Agudas Chabad.  

(R 2308)  No one should be excluded.  (R 2166)   

Since The Rebbe’s physical passing in 1994, the Shul has been maintained as 

a shrine of sorts, with The Rebbe’s place at prayer and in the large gatherings kept 

as it was previously, and being set up even now as it was in his physical lifetime, 

including the pouring of a cup of wine for The Rebbe.  (R 2366) 

The Rebbe also taught and instructed that there should be regular “Siyum” 

gatherings in the Shul on almost a weekly basis for the conclusion of certain portions 
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of study and particularly for the conclusion of each section of the daily study of the 

Rambam.  (Id.) 

Gabbai Gerlitzky sees it as his personal life mission from The Rebbe, with the 

direct instruction to him repeated publicly by The Rebbe over 150 times, to continue 

the gatherings specifically in this location.  It can no more be changed than one could 

change the place of the Wailing Wall.  (Id.) 

The statutory duty of the Trustees of the religious movement is to preserve the 

temporalities of the movement for the benefit of its members in accordance with the 

discipline, rules, and usages of the religion as described here.  See, Religious 

Corporation Law §5. 

The Court is not constitutionally permitted to determine what those practices 

are but must defer to the uncontested testimony of the witnesses.  Nor may Agudas 

and Merkos “repossesses” the synagogue in order to gain control of the nature and 

order of the religious services - - manifestly not the purpose of a warrant of eviction.    

2. The Role of the Gabbaim as Managers of the Shul  

It is undisputed testimony from witnesses on both sides that the shul was run 

from its inception by a shul committee (The Gabbaim).  The authority of this 

committee is enshrined in the bylaws of Agudas.  (R 2073) 

The discipline, rules, and usages of the Chabad Movement and the Agudas 

corporation -- expressly set forth in the Certificate of Incorporation as being the 
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instruction of the Rebbes -- provide (A) that the Gabbaim have authority to operate 

the shul (R 2166), and (B) that all disputes come under the jurisdiction of the Rabbis 

of the community.  (R 2173) 

No competing instruction or interpretation were presented by petitioners. 

In 1987, with the encouragement of The Rebbe, a new group of Gabbaim had 

been elected by the membership at large as the committee to run the Shul.  However, 

due to opposition from members of the Board of Petitioner Agudas, they stood down 

after a week or so of service.  (R 2337) 

In 1996, this group was reappointed at the behest of the Rabbis (ibid) whom 

The Rebbe had designated as the authority in all matters related to the Shul.  (R 2173)  

At this time, the Board of Agudas attempted to appoint other individuals -- not the 

elected Gabbaim -- to join Gabbais Katz and Pinson as members of the “Shul 

Committee” reporting to Agudas.  (R 2337) 

Thus, the 1987 election (with the approval of The Rebbe) (R 2189), and the 

1996 re-appointment of the Gabbaim to operate the Shul, were opposed by the Board 

of Directors of Agudas.  (R 2337-38) 

The current dispute that has given rise to the instant litigation, while disguised 

as a dispute over real property, is in fact a continuation of that internal governance 

battle from the 1980s and 1990s and hence a matter which this Court may not decide. 

(R 2338) 



34 

There is and has never been any issue concerning Agudas’ “fee title 

ownership” of 770 and Merkos’ “fee title ownership” of 784-788 and 302-304. (Id.) 

The only issue has been and continues to be:  who will manage the Shul?  The 

Gabbaim elected by the community under the rules approved by the Rebbe, or Rabbi 

Sharfstein and the Board of Agudas?  (Id.) 

Respondents’ contentions in these regards are supported by:  

A. The Rebbe’s original endorsement of democratically elected 

positions.  (R 2338) 

B. The direction of the Beth Din in 1987 to proceed with an election 

for Gabbaim.  (R 2056)   

C. The minutes and letters from Agudas opposing the elections.  

(R 2137, 2140) 

D. The public discourses of The Rebbe delineating the authority of 

the Gabbaim.   

E. The 1987 (R 2069) and 1995 (R 2148) letters from the Beth Din 

of Crown Heights instructing the Gabbaim to assume authority over the Shul.  

F. The letters from and to the Agudas board seeking an alternate 

structure for the leadership of the Shul.  (R 2163) 
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G. The admission by “displaced Gabbai” Katz (R 2338) that his last 

surviving fellow Gabbai from prior to the elections continued to serve with the new 

Gabbaim after he (Katz) stepped down voluntarily.  (R 2338-39) 

H. The admission by Rabbi Katz, who is also a member of the Board 

of Agudas that the purpose of the proposed eviction was that “The entities in the 

Shul that are not running the shul in according [sic] with a Chabad shul or the 

Rebbe’s Shul.  It is not being run in the way Agudas Chabad understands it to be[.]  

That the feeling then and now [is] that things have to be straightened out”   and that 

the Congregation “would not run the Shul properly”  (R 2339).   

I. The admissions by Rabbis Shemtov, on behalf of Agudas, and 

Rabbi Krinsky, on behalf of Merkos, that the Gabbaim operate the shul under the 

auspices of Agudas.  (R 2085, 2198) 

J. The recorded interview of Rabbi Krinsky asserting that there 

would be big changes in the Shul once petitioners are successful in the lawsuit. 

(R 2339) 

Since the original election of Gabbaim, there have been several additional 

democratic elections for Gabbaim of the Shul.  (R 2067, 2068) 

3. The Role of CLI -- A Management Tool of The Gabbaim  
And Not The Occupant       
 

The Gabbaim created a not-for-profit corporation, called Congregation 

Lubavitch Incorporated (CLI), that would hold and distribute the funds collected for 
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the shul, and would enable them to receive New York Sales Tax Exemption on 

purchases for the Shul.  (R 2339)   

As noted by the Appellate Division in the Sharf decisions, this corporation 

was created by three Gabbaim, pursuant to the Not-For-Profit Corporation Law, i.e., 

not by the members of Congregation Lubavitch pursuant to the Religious 

Corporations Law:  In other words, despite its name, it was not an incorporated 

religious corporation.   

The lay leadership of Agudas (other than the three Gabbaim acting 

individually) was not involved in the creation of CLI and the Shul itself continued 

to operate as before under the leadership of the Gabbaim, with the congregants 

remaining as before.  (R 2340) 

In a 2005 letter to CLI’s attorney, Agudas’ Chairman, Rabbi Shemtov, 

admitted that “Congregation Lubavitch -- the shul in the premises – was established 

in 1940 pursuant to the articles of incorporation of Agudas Chasidei Chabad.  *** 

The shul, known as “Congregation Lubavitch” (part of Agudas Chasidei Chabad) 

has operated continuously on the premises from the date of the acquisition and 

possession of 770 Eastern Parkway by Agudas Chasidei Chabad in 1940 to the 

present. *** The issue of control has already been litigated in an analogous context 

in Federal Court before Judge Sifton and affirmed by the Second Circuit.  In the 

case, the court affirmed that Agudas Chasidei Chabad was established as the 
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umbrella organization for the Lubavitcher movement.  *** The importance of the 

ruling to the Rebbe OB”M is well known and any effort … to undercut that important 

ruling places the worldwide assets of Chabad at risk.”  (R 2085) 

In the Verified Amended Complaint in Sharf I (R 2228), petitioners admitted 

under oath that “as between Merkos and Agudas … Agudas has all of the rights” to 

the Lubavitcher synagogue located at 770.  

This admission is consistent with Agudas’ position in the Gourary litigation 

and Rabbi Shemtov’s letter quote above, and inconsistent with any notion of Merkos 

being excluded from the Synagogue.  

In his 2007 Decision Justice Harkavy found that CLI was an occupant of the 

shul subject to eviction.  The evidence that the Court relied upon in reaching that 

conclusion was:  

A. the use of the 770 Eastern Parkway address by CLI on its checks; 

and  

B. that notices regarding the selling of seats for High Holidays and 

notices about gatherings to be held in the shul had been posted under the heading of 

Congregation Lubavitch Incorporated.  

Justice Harkavy’s decision was stayed pending appeal, however, upon 

affirmance (as modified), CLI conformed with that decision and removed any 

presence it had in the shul.  (R 2341) 
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Specifically, CLI checks were reprinted with another address and all 

subsequent notices were posted under the name of Congregation Lubavitch of 

Agudas Chasidei Chabad with the names of the Gabbaim and no mention of CLI.  

(Id.) 

There was no evidence presented at trial that CLI has a presence anywhere in 

the premises that are the subject of this litigation.   

There was no evidence presented at trial that Agudas or Merkos was ever 

excluded from the Shul -- only that the Chairmen of the two organizations (Rabbis 

Shemtov and Krinsky) are not permitted to speak at public events due to “non-

compliance” with an order issued by the Beth Din of Crown (i.e., contempt of the 

religious court), and that certain unknown individuals not linked to the Gabbaim 

have “attacked” those two principals on one or more occasions.  (R 2341-42) 

On the contrary, Agudas Chasidei Chabad is the current full occupant of the 

disputed areas, for the use of Agudas members for prayer and other religious matters 

under the control of the elected Gabbaim (i.e., the Synagogue Committee of 

Agudas).   

Description of The Premises And Current Usage   

The Shul operates every day of the year with hundreds of participants in 

multiple daily prayer services that take place over several hours daily.  Multiple 
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witnesses testified to attending the synagogue one or more times a day. On Sabbaths 

and holidays the number of participants swells into the thousands.  (R 2342)  

The Rebbe’s place, with a bright red chair and wooden stand on a raised 

platform at the front of the Shul is preserved as it was during his lifetime. For each 

prayer service the chair is uncovered and is seen much as it was when the Rebbe 

used it.  (Id.) 

On Shabbos and Holy Days, the platform at the center of the shul is set up for 

the gatherings that customarily took place with the Rebbe. Again, the Rebbe’s place 

is set at the table and his chair is prominently placed there.  (Id.) 

During the High Holiday period there is a type of Pilgrimage from around the 

world of followers who desire to be present with the Rebbe on these solemn days.  

(Id.) 

The Siyum HaRambam  

The first complete codification of Jewish law was published by Rabbi Moshe 

ben Maimon, known as “The Rambam.”  It consists of 84 sections collected in 14 

volumes.  These sections are further divided in chapters.  In or about 1984, the Rebbe 

instructed that three chapters per day should be studied.  Gabbai Menachem 

Gerlitzky organized a daily study group in 770 to study The Rambam in accordance 

with this schedule.  (R 2342-43) 
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In or about 1989, The Rebbe further instructed that upon the conclusion of the 

study of each of the 84 sections, a “siyum” (celebratory meal) should be held.  The 

Rebbe further instructed publicly that Gabbai Gerlitzky should be responsible for 

the siyum celebrations to be held in 770.  (R 2343) 

Gabbai Gerlitzky has adhered to these instructions from The Rebbe for the 

past 28 years.  (Id.) 

Membership of Agudas -- Unchanged  

The Certificate of Incorporation of Agudas (R 1982) translates its name as 

“the union of pious orthodox Jews.”  It makes repeated reference to “its members 

and their families” [See purposes a), c) and d).] (R 1982-83)  These references are 

distinct from the reference to the Trustees.   

It is a reasonable inference that the original membership was much larger than 

just a small number of Trustees.  (R 2343) 

The bylaws of Agudas (R 2073) state that the first goal of the organization 

was “To organize all the Hasidic members of Chabad in the United States and 

Canada …”   

Section c of the Agudas bylaws describes the Members of the organization 

and their responsibilities. “1. Anyone who wishes to get closer to the spirit of Chabad 

Hasidism and strives to suit his conduct and the conduct of his family members in 

the spirit of Hasidism can become a member of the organization.”  Paragraph 2 
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delineates two levels of membership and Paragraph 3 lists the duties of members.  

(R 2078-79) 

In the Gourary trial before District Judge Sifton, Rabbi Krinsky, testifying for 

Agudas was asked, “Who are the members of Agudas Chasidei Chabad” and 

answered, “Actually anyone who so desires.”  (R 2343-44) 

Accordingly, as of the Gourary decisions in 1987 and 1988, there was a wide 

membership of Agudas far in excess of merely the members of its Board of Trustees.  

Petitioners attempted to prove that the current membership of Agudas is 

limited to only its Trustees.  

Respondents disputed this contention and take the position that The Rebbe 

would not have limited the membership of Agudas to a small number of individuals 

just a scant two years after establishing in Gourary that the property of Agudas is 

held in a trust for the benefit of all of its adherents.     

Rabbi Krinsky admitted that The Rebbe’s intent in signing new corporate 

documents was merely to fill vacancies on the Board (R 2344), and The Rebbe’s 

response to the letter from attorney Gordon establishes only that he left any decisions 

about the re-structuring of the corporations to the lawyers.  

For these reasons, the documents included in the corporate “kit” (R 1981) 

purportedly signed by The Rebbe in 1990, on which petitioners rely, are not accepted 

as genuine by Respondents, since they note that The Rebbe’s signature appears with 
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the other Trustee signatures on a page with no other text, raising a question of what 

instrument, if any, the signature page was attached to at the time it was signed.  

There is no testimony or evidence before the Court to suggest that The Rebbe, 

a scant two years after the Gourary victory, intended a wholesale, radical change in 

the structure of Chabad Lubavitch, such that the “Anash” (the people of Lubavitch) 

would be deprived of their beneficial interest in the property of the corporations or 

their right to control Congregation Lubavitch and the Synagogue through elected 

Gabbaim.  

The Events Purporting to Constitute an Ouster of Petitioners From  
302-304 and from the Synagogue Took Place Over Ten Years Ago  

 
On November 4, 1996, the new Gabbaim received a cease and desist letter 

from Merkos, signed by Rabbi Krinsky, relating to renovations of the Gabbaim’s 

Office that were being performed in 302-304.  Shortly thereafter Merkos attempted 

to change the locks to the premises and were prevented from doing so by the police.  

(R 2345)  

Since that time in 1996 to the present, the Gabbaim have maintained their 

offices in those premises over the objection of the Board of Merkos.  (Id.) 

That date is approximately 15 years before the commencement of these 

proceedings, in September 2011.  

Rabbi Sharfstein also testified as to an annual Hei Tevet gathering that was 

run by petitioners until 1996 or 1997.  In 1997, due to the ruling of the Beis Din that 



43 

the chairmen of petitioners were not to be permitted to speak publicly, Merkos was 

unable to conduct that event in 770.  (Id.)  Blesofsky placed these events in 1996.  

(Id.)  

Thus, to the extent that Merkos claims that this was the first act by respondents 

act of excluding it from the premises, the exclusion took place approximately 15 

years prior to the commencement of these proceedings.7   

 

  

 
7 Respondents appealed the Decision & Order and the lower Court fixed the amount of an 

Undertaking pending appeal, which was posted.  Thereafter, this Court dismissed the appeals on 
the ground that the Decision & Order was not an appealable Order.  See Appellate Term Orders 
dated November 18, 2021.  The Judgments were then entered on January 6, 2022 and duly 
appealed, and a “so ordered” Stipulation was filed, slightly increasing the amount of the 
Undertaking pending this appeal from the Judgments, which was likewise filed.    
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ARGUMENT 

Introduction 

The Members Of A Synagogue Congregation 
 Are “Use Beneficiaries” Of A Religious Trust  

To Be Managed And Preserved For Their Benefit;  
“The Ultimate Question Of What Is To Be Done  

With The Property Must Rest With The Congregation” 
 
 

The evidence supports the individual plaintiffs' claim of bona fide, actual and 
immediate interest in the future of the synagogue.  They are, for the most part, 
earnest, dedicated congregants, motivated by genuine religious faith. 
Synagogue attendance in general and attendance at this synagogue in 
particular has played an important part in their lives.  It is clear that for many 
of the plaintiffs, particularly the elderly, this synagogue has served as their 
social and communal, as well as their religious center.  They clearly have, in 
the traditional, general sense of standing, a “stake in the outcome”: they will 
be keenly affected by the result of this litigation.  As use beneficiaries of the 
synagogue, their interest is as real as, albeit different from, any of the other 
parties.  
 

The property of a religious corporation can be analogized to a trust fund, to 
be used for religious purposes.  (See, Kittinger v Churchill Evangelistic Assn., 
161 Misc 3, 17, affd 249 App Div 703, supra.)  The congregational officers 
(trenchantly denominated “trustees”) are fiduciaries, who must manage and 
preserve the property for the benefit of its religious purpose.  The ultimate 
question of what is to be done with the property must rest with the 
congregation.   
 
Kroth v. Congregation Kadisha, Sons of Israel, 105 Misc.2d 904 (Sup. Ct. 
N.Y. Co. 1980) (Evans, J.)  (Emphases added.)  
 
Thus, it has been the law of New York for at least 170 years that the “great 

and paramount duty” of trustees of religious corporations “is to see that the 

temporalities committed to their charge are fairly and fully devoted to the purposes 
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which the founders had in view: the intention of those founders being their polar 

star. All authority conferred on them is, of necessity, subordinate to this great end, 

and all exercise of it beyond the legitimate attainment of this end must be 

usurpation.”  Peo. ex rel. Griffin v. Steele, 2 Barb. 397 (1848) (Evans, J.) (emphasis 

added). Indeed, as the Appellate Division, Fourth Department, explained in Knight 

v. Presbytery of Western New York, 26 A.D.2d 19, 21-22 (4th Dept. 1966): 

It has been written that the primary purpose of this enactment [RCL was 'to 
provide for an orderly method for the administration of the property and 
temporalities dedicated to the use of religious groups and to preserve them 
from exploitation by those who might divert them from the true beneficiaries 
of the trust. Prior to 1875, when the Legislature provided for denominational 
control of the temporalities of religious corporations, the majority of the 
members of a religious corporation could change its denominational character 
and devote the church property to an entirely different religious faith than that 
for which it was originally dedicated (citing cases).    

 
For the public good the Legislature decreed that the trustees of religious 
corporations, irrespective of the wishes of the majority of the local 
congregation, must administer the temporalities in accordance with the 
discipline, rules and usages of the ecclesiastical body, if any, to which the 
corporation was subject. Religious Corporations Law s 5. (St. Nicholas 
Cathedral, etc. v. Kedroff, 302 N.Y. 1, 29-30, revd. on other grounds sub nom. 
Kedroff v. St. Nicholas Cathedral, etc., 344 U.S. 94 ....) (emphasis added). 

 
Here, it is the Agudas Certificate of Incorporation which tells the tale. As the 

trial Court itself found (Resp. Ex. A, at p. 3): “Agudas' certificate of incorporation 

provided that the corporation was created to establish, maintain and conduct a place 

of worship in accordance with the Chasidic ritual for its members, their families and 

friends and to acquire real property for this objective.”  (Emphasis added.) 
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Point I 

The Notices To Quit Were Defective 

It is axiomatic that under the rule of Siegel v. Kentucky Fried Chicken of Long 

Island, Inc., 67 N.Y.2d 792 (1986), and its progeny, the predicate notices upon which 

the proceedings are brought must be signed by the landlord -- or if signed by an agent 

on behalf of the landlord due documentary proof of the agency must be included 

with the Notices.  

In this case, the Petitioners are corporations that act through their Presidents 

or, in the absence of their Presidents, their Vice-Presidents.    

Here, the President of both corporations is The Rebbe.  In his absence, his 

duties as President devolved on the Vice Presidents.   

Yet, the predicate notices at bar were not signed by the Vice Presidents.  

Rather, they were signed by Rabbi Shemtov as “Chairman” of Agudas, and Rabbi 

Krinsky as “Chairman” of Merkos.  

The predicate notices do not include any proof of their authority to issue the 

predicate notices or execute them on behalf of either corporation, and no minutes 

were produced authorizing either “Chairman” to assume the role of President or 

Vice-President.  
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Accordingly, it follows that the Predicate Notices are defective, and the 

proceedings must be dismissed.  As held in Second & E. 82 Realty LLC v. 82nd 

Street Gily Corp., 195 Misc.2d 55 (Civ. Ct. N.Y. Co. 2002):  

By serving a defective termination notice, petitioner has failed to satisfy 
a condition precedent and failed to prove a prima facie case. 433 W. Assocs. 
v. Murdock, 276 A.D.2d at 361, …; 170 W. 85th St. Tenants Assn. v. Cruz, 
173 A.D.2d at 339, …; Priel v. Priel, N.Y.L.J., Mar. 5, 1993, at 25 (App.Term 
1st Dep't); Cucin v. Weitzner, N.Y.L.J., Feb. 9, 1984, at 7 (App.Term 1st 
Dep't).  See Chinatown Apts. v. Chu Cho Lam, 51 N.Y.2d at 788 …. 
Respondent sufficiently raised this noncompliance with the notice 
requirement and defect in petitioner's prima facie case through the answer's 
denials of petitioner's allegations regarding the notice. C.P.L.R. § 3018(a).  
See 433 W. Assocs. v. Murdock, 276 A.D.2d at 361 …; Cucin v. Weitzner, 
N.Y.L.J., Feb. 9, 1984, at 79. Since no evidence indicates that petitioner 
signed its notice of termination, the court dismisses the petition, without 
prejudice to a future petition based on a valid termination notice.  [Parallel 
citations omitted.]  
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Point II 

The Petitions To Evict CLI Are Moot As CLI  
Has Already Been Ejected From 770 And 784-788,  

And Has No Presence At Any Of The Involved Premises 
 

Courts are generally prohibited from issuing advisory opinions or ruling on 

hypothetical inquiries.  See, Saratoga County Chamber of Commerce v. Pataki, 100 

N.Y.2d 801, 810–811 (2003).  Thus, a case is moot unless an adjudication of the 

merits will result in immediate and practical consequences to the parties.  See, City 

of New York v. Maul, 14 N.Y.3d 499 (2010).    

Congregation Lubavitch, Inc (“CLI”) -- the not-for-profit corporation as 

distinct from the Congregation -- has already been ejected from 770 and 784-788, 

and it is undisputed that it has no ongoing presence in any of the three involved 

premises, the subject of these proceedings, of the type which led Supreme Court 

(Justice Harkavy) to find that it was present and could be ejected.  Accordingly, the 

Petitions to eject CLI from those premises are moot.  See, Hirschfeld v. Hogan, 60 

A.D.3d 728 (2nd Dept. 2009) (“courts may not issue judicial decisions which can 

have no immediate effect and may never resolve anything”).  

The lower Court was demonstrably wrong in concluding that CLI has failed 

to turn over possession.  (R 90-97)  In reaching this conclusion, Judge Thompson 

overlooked the sharp distinction between CLI and the Congregation (and its 

Gabbaim, acting as such).  See Sharf III (distinguishing between the Congregation, 
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a religious corporation formed in 1940 and CLI “a not-for-profit corporation that 

was formed in 1996”); Sharf IV (although CLI was a defendant “neither [the 

Congregation nor the Gabbaim] is a party to this action”); Sharf V (error to treat the 

Congregation and the Gabbaim as alter egos of CLI).  In fact, by ceasing all activities 

at the 770 complex and turning the keys to the Gabbaim (i.e., the Synagogue 

Committee of Agudas), CLI plainly complied with the ejection order and cannot 

now again be “evicted” after it has already been “ejected”.8 

 
  

 
8  If further proof that CLI complied with the ejection order is needed, it is found in the 

undisputed fact that neither Agudas nor Merkos -- notwithstanding their unsuccessful effort to 
amend the judgment retroactively in order to eject Respondents (rejected by the Appellate 
Division in Sharf V) -- ever sought enforcement against CLI (e.g., by way of a Warrant or 
contempt).  The failure to further pursue CLI after the Appellate Division affirmed the 
judgment against it in Sharf IV is only explainable by the fact that CLI complied with the 
judgment and left the premises as ordered by Justice Harkavy and affirmed by the Appellate 
Division.    
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Point III 

Alternatively, The Claims Against CLI Merged Into The 
Judgment Of Ejectment And Are Barred By Res Judicata 

 
If not moot, the claims against CLI merged into the Supreme Court judgment 

against it and are barred by res judicata.  

Unlike the Gabbaim and Congregation Lubavitch, which were not parties to 

the Supreme Court litigation, CLI was and the claims against it in that case were 

reduced to judgment.  See, Merkos L’Inyonei Chinuch, Inc. and Agudas Chasidei 

Chabad v. Sharf, et al., 11 Misc.3d 1111(A) (Sup. Ct. Kings Co. 2007), mod., 59 

A.D.3d 408 (2nd Dept. 2009).  

All claims raised and which could have been raised against CLI in the 

Supreme Court action are therefore barred by res judicata.  See, e.g., Batyreva v. 

NYC Dept. of Education, 19 Misc.3d 1128(A) (Sup. Ct. N. Y. Co. 2008):  

New York has adopted the “transactional analysis approach” to deciding res 
judicata issues. (Lanzano v. The City of New York, 202 A.D.2d 378, 379 [1st 
Dept 1994]). “[O]nce a claim is brought to a final conclusion, all other claims 
arising out of the same transaction or series of transactions are barred, even in 
based upon different theories or if seeking a different remedy.” (Id., citing to 
O'Brien v. City of Syracuse, 54 N.Y.2d 353, 357 [1981]). This approach also 
precludes claims “predicated on the same facts that could have been raised in 
the prior action.” (Battery Park City Authority v. Sikula, 213 A.D.2d 273 [1st 
Dept 1995], citing to Couri v. Westchester Country Club, 186 A.D.2d 715 [2d 
Dept 1992]; lv dismissed and denied, 81 N.Y.2d 912 [1993]). 

  
Claims by Merkos with regard to CLI’s purported use and occupancy of 302-

304 clearly “arise out of the same … series of transactions” as the Agudas/Merkos 
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claims with regard to 770 and 784-788.  Accordingly, if not moot, they are also 

barred by res judicata.  See, Cold Spring Harbor Area Civic Ass’n v. Bd. of Zoning 

Appeals of Town of Huntington, 305 A.D.2d 444 (2nd Dept. 2003) (“Supreme Court 

… properly determined that the instant action is barred by the doctrine of res judicata 

since the plaintiffs could have raised the present claims in the prior … proceedings 

….”) (citations omitted).  
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Point IV 

Petitioners Failed To Prove Exclusion 

Petitioners, who have the burden of proof on their Petitions, failed to prove 

the element of exclusion.  Specifically:  

A. Petitioners have conceded that, as between Merkos and Agudas, 

Agudas Chabad is the entity that is authorized to control the Synagogue.   

B. It is undisputed that the Certificate of Incorporation of Agudas 

calls for the establishment and maintenance of a place of worship.   

C. Since its inception until today that place of worship has been the 

Synagogue space, first at 770 Eastern Parkway and later expanding in various stages 

into 784 and 788 Eastern Parkway and eventually also 302-304 Kingston Avenue.   

D. The evidence is that the only change that took place in 1995 was 

that the Gabbaim elected in 1986 took over management of the Shul.     

E. Agudas objected to the election of 1986 and wished to appoint 

other members to the Synagogue Committee in 1995, but otherwise the shul 

continued to be occupied by Agudas through its Congregation and operated by the 

Gabbaim (Synagogue Committee) as it had been since 1940.    

F. There is no evidence that the Gabbaim have excluded anyone 

from the Synagogue.  The only restriction on any individuals or entity were that 

individuals sanctioned by the Beis Din of Crown Heights were not permitted to 
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speak publicly or to arrange any gathering in which such individuals were to be 

permitted to address the attendees.   

G. At the time of the change of Gabbaim in 1995, Congregation 

Lubavitch Inc (CLI) did not exist. CLI was formed later to provide banking and tax 

exemption for the Gabbaim.    

H. Any vestiges of operation of the Shul by CLI (sale of seats, and 

convening of events -- as found by Justice Harkavy) were discontinued immediately 

after Justice Harkavy’s ruling.  (R 2351) 

Accordingly, the Shul (as noted by the Appellate Division) is used and 

occupied by Congregation Lubavitch of Agudas Chasidei Chabad.  In other words, 

by a division of Agudas itself.  While title may be in trust, and management authority 

vested in the Gabbaim, that does not mean that Agudas has been excluded.  To the 

contrary, as the Court itself noted during the trial (Id.) “a landlord can’t evict itself.”  

All that has really occurred is that Rabbis Krinsky and Shemtov have been 

sanctioned by the local religious court, which respondents (at least) contend has 

jurisdiction over the Synagogue and 770 Complex under the teachings of The Rebbe.  

These are religious issues into which the Court may not inquire; see, discussion, 

infra.   

However, the result contended for by petitioners -- that the religious sanction 

should be deemed an “exclusion” for purposes of secular “neutral principles” 
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holdover analysis -- would stand the First Amendment on its head and only invite 

inevitable reversal by higher appellate courts. 
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Point V 

Alternatively, These Proceedings Were Commenced  
More Than Ten (10) Years After Petitioners Were Allegedly  

“Excluded” From The Premises Sought To Be Recovered And Are,  
Therefore, Barred By The Statute Of Limitations [CPLR § 212(a)] 

 
The applicable statute of limitations at bar is ten years.  See CPLR § 212(a).  

Here, if there was any “exclusion” of Petitioners, the evidence establishes 

beyond any doubt that the acts of “exclusion” upon which petitioners rely occurred 

more than ten years prior to 2011, when these proceedings were commenced.  

Specifically, the Gabbaim elected in 1986 took office and have been managing 

the Shul since 1995; Rabbis Krinsky and Shemtov were sanctioned by the Beth Din 

of Crown Heights and barred from speaking publicly in the Shul since 1996 or 1997, 

requiring the annual “Hei Teves” event to be moved to another location since then; 

the dispute over the Gabbaim’s use and occupancy of the Office in 302-304 first 

arose in 1996.   

All of these events took place more than ten years prior to commencement of 

these proceedings to recover possession.  Accordingly, they are time-barred and the 

petitions should be dismissed on that ground alone.    
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Point VI 

The Dispute Involves Issues Of Religious Doctrine And 
Internal Governance And Is, Therefore, Non-Justiciable 

 
Assuming, arguendo, that petitioners made out a prima facie case, 

respondents raise several affirmative defenses, some of which the Court struck but 

should be reconsidered for the reasons set forth in this brief.   The first of these is 

the issue of justiciability.  

Petitioners have sought to avoid the issue of justiciability based upon religious 

doctrinal dispute by not disputing Respondents’ version of what the Agudas charter 

documents and teachings of The Rebbe mean, but rather asserting that they are all 

“irrelevant” to this “real estate dispute” -- which, according to the Petitioners should 

be summarily resolved based on the Deeds, the prior decision of Justice Harkavy 

and the Notices to Quit, and nothing more.  

Simply put, petitioners are wrong.  There can be no doubt that this case 

presents a dispute between two competing factions vying within the Agudas 

framework for control of the Congregation and, therefore, the Lubavitcher 

Synagogue portion of the premises.  On one side are the Gabbaim elected by the 

religious community, who have managed the Congregation and controlled the 

synagogue space since at least 1996.  On the other side are the national leadership 

of Agudas and Merkos, which seek to restore former Gabbaim (e.g., Zev Katz) to 

office.  
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The Gabbaim (Respondents) contend that they are acting in accordance with 

the teaching of The Rebbe and the Previous Rebbe.    

The Agudas/Merkos leadership contends that there is no internal governance 

dispute and have attempted to portray as irrelevant:  

A. the provisions in the Certificate of Incorporation that Agudas that 

“The aforesaid mode of worship and all religious activities shall be under the 

jurisdiction of Rabbi Joseph Isaac Schneerson, Chief Rabbi, of the Hierarchy of 

Agudas Chasidei Chabad, and his successors.”;   

B. the provisions of the Bylaws that a committee for the 

organization of the Anash synagogue be appointed to manage the central prayer 

house of the Movement;   

C. the teachings of The Rebbe and the Previous Rebbe regarding 

maintaining the Lubavitcher Synagogue; and   

D. related issues such as The Rebbe’s charge to Gabbai Gerlitzky.   

Rather, they claim that they are entitled to exercise their “corporate” 

prerogatives to deal with the real property as though Agudas and Merkos were not 

religious corporations and there were no such charter documents or teachings.  

This approach is completely inconsistent with the portion of RCL § 5 

expressly providing that the trustees of a religious corporation have “no power to … 

change the … nature or order of the public or social worship” of the incorporated 
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congregation.  See, Harlem Church of Seventh Day Adventists v. Greater New York 

Corp. of Seventh Day Adventists, 145 Misc. 508 (Sup. Ct. N.Y. Co. 1932) (“A church 

organization possesses a dual nature, being at once a congregation and an 

incorporated or unincorporated body, with a spiritual or ecclesiastical and a temporal 

side.  In its temporal aspect it holds title to property and functions as any other 

secular body would, whether incorporated or unincorporated.  In its other aspect it 

is sui generis, and the laws which govern it are the regulations of its denomination 

or organization or its own tenets.  ***  It follows that the property under discussion 

can be used only ‘in accordance with the discipline, rules, and usages of the 

corporation and of the ecclesiastical governing body.’  Neither the plaintiff nor the 

defendant may divert its use to any other purpose.”)    

RCL § 5 is to be interpreted and enforced like any other statute, with effect 

given to all of its terms.  As the Second Department recently reiterated in Kamchi v. 

Weissman, 125 A.D.3d 142 (2nd Dept. 2014):  “The primary purpose of the 

Religious Corporations Law is to provide an orderly method for the administration 

of the property and temporalities dedicated to the use of religious groups, and to 

preserve them from exploitation by those who might divert them from the true 

beneficiaries of the corporate trust” (Morris v. Scribner, 69 N.Y.2d 418, 423, …; see 

St. Nicholas Cathedral of Russian Orthodox Church in N. Am. v. Kedroff, 302 N.Y. 

1, 29, …).  
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“The general powers and duties of the trustees of religious 
corporations are set forth in Religious Corporations Law § 5” (Morris 
v. Scribner, 69 N.Y.2d at 423, …). Religious Corporations Law § 5 
grants trustees authority to take certain specified actions in furtherance 
of their general powers and provides that duly adopted bylaws will 
control their actions. That section concludes, “[b]ut this section does 
not give to the trustees of an incorporated church, any control over the 
calling, settlement, dismissal or removal of its minister, or the fixing of 
his salary; or any power to fix or change the times, nature or order of 
the public or social worship of such church” (Religious Corporations 
Law § 5).  

  
*     *     *  
  
“When presented with a question of statutory interpretation, our 

primary consideration ‘is to ascertain and give effect to the intention of 
the Legislature’ “Perez v. Levy, 96 A.D.3d 729, 730, …, quoting Riley 
v. County of Broome, 95 N.Y.2d 455, 463, …). “The statutory text is 
the clearest indicator of legislative intent and courts should construe 
unambiguous language to give effect to its plain meaning” (Perez v. 
Levy, 96 A.D.3d at 730, …; see Matter of DaimlerChrysler Corp. v. 
Spitzer, 7 N.Y.3d 653, 660, …; Majewski v. Broadalbin–Perth Cent. 
School Dist., 91 N.Y.2d 577, 583, …; Matter of State of New York v. 
Ford Motor Co., 74 N.Y.2d 495, 500, …). “[M]eaning and effect should 
be given to every word of a statute” (Leader v. Maroney, Ponzini & 
Spencer, 97 N.Y.2d 95, 104, …).  

  
(Parallel citations omitted.)  

  
Moreover, it is blatantly unconstitutional for petitioners to attempt to use the 

secular courts to wrest control of the congregation from the elected Gabbaim. 

When there are internal factions opposing one another, Church property 

disputes often require the Court to inquire into the “discipline, rules and usages” of 

the involved congregation or the hierarchical order to which it belongs.  See, 

generally, Presbyterian Church in the United States v. Mary Elizabeth Blue Hull 



60 

Memorial Presbyterian Church, 393 U.S. 440 (1978), and First Presbyterian 

Church of Schenectady v. United Presbyterian Church in United States of America, 

62 N.Y.2d 110 (1984).   

If there are no doctrinal or internal governance disputes, and the Court can 

resolve the issues based upon the undisputed “discipline, rules and usages” of the 

congregation or order to which it belongs, together with generally applicable neutral 

principles of law, there is no constitutional bar to doing so.  See, Jones v. Wolf, 443 

U.S. 595 (1979), the leading “neutral principles of law” case, which recognizes that 

“the First Amendment severely circumscribes the role that civil courts may play in 

resolving church property disputes.” …. *** [T]he Amendment requires that civil 

courts defer to the resolution of issues of religious doctrine or polity by the highest 

court of a hierarchical church organization.” (Citing cases.)  Thus, the Court may 

not blind itself to the existence of religious issues, but rather must carefully refrain 

from “taking sides” or implicitly deciding those issues by finding for one party 

against the other.   

However, on the other hand, if (as in the case at bar) there are doctrinal or 

internal governance disputes that need to be resolved in order to determine what the 

“discipline, rules and usages” are prior to applying neutral principles of law, the 

Court must abstain and not proceed any further.   See, e.g., Congregation Beth 

Yitzhok v. Briskman, 566 F. Supp 555 (E.D.N.Y. 1983) (McLaughlin, J.):  
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In cases involving a dispute between two or more religious 
factions, the Court must look beyond the allegations of the complaint 
to ascertain what lies at “the heart of [the] controversy.” Kedroff v. St. 
Nicholas Cathedral of Russian Orthodox Church, 344 U.S. 94, 122, … 
(1952) (Frankfurter, J., concurring). Such an examination in this case 
leads ineluctably to the conclusion that resolution of the allegations in 
the complaint first demands that I determine [an internal governance 
dispute regarding] the proper succession to the post of Skolyer Rebbe. 
As tempting as that invitation may be, it does not appear to be the proper 
role of a … court.  

 

And, of course, see generally, Congregation Yetev Lev D’Satmar v. Kahan, 5 

Misc.3d 1023(A) (Sup. Ct. Kings. Co. 2004), aff’d 31 A.D.3d 541 (2nd Dept. 2006), 

aff’d sub nom. Congregation Yetev Lev D’Satmar v. Kahana 9 N.Y.3d 282 (2007); 

and Malankara Archdiocese of Syrian Othodox Church in North America v. 

Malankara Jacobite Center of North America Inc., 28 Misc.3d 1221(A) (Sup. Ct. 

Westch. Co. 2004), aff’d in part, 24 A.D.3d 626 (2nd Dept. 2005).    

The correctness of this analysis is confirmed by the recent decision of the U. S. 

Supreme Court in Our Lady of Guadalupe School v. Morrissey-Berru, 591 U.S. ---, 

140 S.Ct. 2049 (2020), in which the High Court reiterated, in the opening paragraph, 

its clear view that “The First Amendment protects the right of religious institutions 

‘to decide for themselves, free from state interference, matters of church government 

as well as those of faith and doctrine.’”  140 S.Ct. at 2055.   

In Morrissey-Berru, the Supreme Court adhered to the views expressed in 

Hosanna-Tabor Evangelical Lutheran Church and School v. E.E.O.C, 565 U.S. 171 
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(2012), in which, after reviewing several leading cases involving control of church 

property and assets, the Court unanimously concluded that “whenever … questions 

of discipline, or of faith, or ecclesiastical rule, custom or law” are implicated, the 

secular courts must adopt a “hands off” posture and respect the right of the 

responsible religious authorities to make their own decisions.  565 U.S. at 185.  The 

Court concluded that “in short” the First Amendment protection against secular court 

interference in Church business applies to “matters of church government as well as 

those of faith and doctrine.”  565 U.S. at 186, citing Kedroff v. Saint Nicholas 

Cathedral of Russian Orthodox Church in North America, 344 U.S. 94 … (1952) 

(parallel citations omitted) -- the very same case relied upon (among other) by the 

New York Court of Appeals in concluding, in Congregation Yetev Lev D’Satmar v. 

Kahana, 9 N.Y.3d 282, supra, that secular courts cannot decide cases if, in order to 

do so, they would have to resolve “internal governance” disputes such as that at bar, 

i.e., who controls the Synagogue? 9 

In this case, Respondents’ version of the “discipline, rules and usages” of the 

Chabad Movement vis-à-vis the special religious status of the Lubavitcher 

Synagogue, and control of it by the Gabbaim elected by the community, were not 

 
9  Accord, Governing Body Comm’n v. Britten, __ A.D. 3d __, 2022 WL 17480674 (2nd Dept. 

December 7, 2022) (“The First Amendment forbids civil courts from interfering in or 
determining religious disputes, because there is substantial danger that the state will become 
entangled in essentially religion controversies or intervene on behalf of groups espousing 
particular doctrines or beliefs….”) (Emphasis added.)  That is precisely the case at bar. 
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contradicted by Petitioners.  Thus, if anything, the Court is required to accept that 

version and apply the secular law (RCL § 5) accordingly.  

On the other hand, if it is assumed that Petitioners’ version of the religious 

status and the responsibility for managing the Lubavitcher Synagogue is materially 

different than that of Respondents, the Court cannot resolve that dispute.  

Here, moreover, Respondents were wrongfully precluded from cross-

examining Petitioners’ representatives on these issues, in part on the theory that 

having called them as subpoenaed witnesses, Respondents could not lead or impeach 

them.  However, the Court was incorrect in making these evidentiary rulings.  See, 

Fox v. Tedesco, 15 A.D.3d 538 (2nd Dept. 2005):  

The Supreme Court also erred in refusing to permit the defendant 
… to be treated as a hostile witness. Where, as here, “an adverse party 
is called as a witness, it may be assumed that such adverse party is a 
hostile witness, and, in the discretion of the court, direct examination 
may assume the nature of cross examination by the use of leading 
questions” (Jordan v. Parrinello, 144 A.D.2d 540, 541, 534 N.Y.S.2d 
686; see Marzuillo v. Isom, 277 A.D.2d 362, 716 N.Y.S.2d 98).  
Moreover, the general rule prohibiting a party from impeaching his or 
her own witness does not preclude a hostile witness from being 
impeached by prior statements made either under oath or in writing (see 
CPLR 4514; Cammarota v. Drake, 285 A.D.2d 919, 727 N.Y.S.2d 809; 
Jordan v. Parrinello, supra). Accordingly, the Supreme Court should 
not have limited the plaintiffs' attempts to cross-examine the defendant 
…, and impeach her …..  

 
Accord, Ferri v. Ferri, 60 A.D.3d 625 (2nd Dept. 2009) (quoting Fox v. Tedesco, 

supra).  
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The Court should not have so limited the examination of Petitioners’ 

representatives and should have permitted Respondents to establish that Petitioners 

either agreed or disagreed with Respondents on the religious and internal governance 

issues -- in either case leading to the Court either accepting Respondents’ version of 

the applicable religious “discipline, rules and usages” or being precluded from 

adjudicating the case until the religious issues are decided.  Ignoring possible 

religious issues simply stands the First Amendment on its head.  The “cannot 

consider religious issues” rule of Jones v. Wolf does not mean that the Court cannot 

hear evidence that there are applicable religious issues, but that once the fact that 

those issues exist is established, the Court cannot decide the case based on them.   

Rather, it should abstain and let the ecclesiastic authorities decide the religious or 

internal governance issues.  Congregation Beth Yitzhok v. Briskman, supra; accord, 

Natal v. The Christian And Missionary Alliance, 1977 WL 159169 (D.P.R. 1988) 

(when “claims are inextricably dependent upon a purely ecclesiastical matter … civil 

courts must abstain from interfering”), aff’d 878 F.2d 1575 (1st Cir. 1989).  See, 

also, Congregation Yetev Lev D’Satmar of Kiryas Joel, Inc. v Congregation Yetev 

Lev D’Satmar, Inc., 31 A.D.3d 480 (2nd Dept. 2006), aff’d 9 N.Y.3d 297 (2007), 

discussed infra.  
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Point VII 

The Premises Are Held In A Statutory Trust Pursuant 
To Religious Corporation Law § 5 (First Sentence),  
And May Only Be Used “In Accordance With The  

Discipline, Rules And Usages” Of Lubavitch Hasidism 
 

In New York, Church property is clearly held in trust for the members of the 

congregation who regularly attend services and provide financial support.  See RCL 

§ 195.  This is made clear by the case law.  As the Second Department noted in 

Kamchi v. Weissman, supra, the relationship is a “corporate trust.”  And as Justice 

Evans explained in Kroth, supra, “the property of a religious corporation can be 

analogized to a trust fund, to be used for religious purposes. ***  The congregational 

officers (trenchantly denominated “trustees”) are fiduciaries, who must manage and 

preserve the property for the benefit of its religious purpose.”  And those who 

worship and study in the Church (here, Synagogue) are its “use beneficiaries.” 

What are the “religious purposes” for which the property is held in statutory 

trust?  The statute itself answers the question: they are the “discipline, rules and 

usages of the corporation and the ecclesiastical governing body” (and the trustees 

may not use the “property or revenues” of the religious congregation “for any other 

purpose or divert the same from such uses”).  RCL § 5 (emphasis added):    

“The trustees of every religious corporation shall have the custody and control 

of all the temporalities and property, real and personal, belonging to the corporation 

and of the revenues therefrom, and shall administer the same in accordance with the 
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discipline, rules and usages of the corporation and of the ecclesiastical governing 

body, if any, to which the corporation is subject, and with the provisions of law 

relating thereto, for the support and maintenance of the corporation, or, providing 

the members of the corporation at a meeting thereof shall so authorize, of some 

religious, charitable, benevolent or educational object conducted by said corporation 

or in connection with it, or with the denomination, if any, with which it is connected; 

 and they shall not use such property or revenues for any other purpose or divert the 

same from such uses.  

“[M]eaning and effect should be given to every word of [this] statute”.  

Kamchi v. Weissman, supra (emphasis added).  Thus, the Court cannot blind itself 

to the “discipline, rules and usages” of the religious corporation, but must ascertain 

whether or not there is a dispute with respect to these elements or not, material to 

the resolution of the issues before the Court.  If there is a dispute, the Court can 

constitutionally procced no further, and must await resolution of the dispute by the 

appropriate religious authorities. 

In this case, petitioners have avoided creating a dispute by asserting that all 

issues concerning the “discipline, rules and usages” of Congregation Lubavitch are 

“irrelevant.”  But they are plainly not irrelevant under the law.  

The Court cannot constitutionally choose sides between the central 

Agudas/Merkos leadership and the Gabbaim (and those who have elected them).  See 
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n.9, supra.  But since it is not faced with any contrary evidence, the Court can, should 

and must accept the undisputed version of the “discipline, rules and usages” of 

Congregation Lubavitch established without contradiction by respondents, to wit:  

that “as between Merkos and Agudas, Agudas has all rights to the Shul; that pursuant 

to the Certificate of Incorporation of Agudas, one of the corporate purposes is the 

maintenance of a central Movement synagogue; that Congregation Lubavitch is that 

synagogue; that pursuant to the Bylaws of Agudas, there is a Synagogue Committee 

with responsibility for the Shul; that pursuant to the teachings of The Rebbe (a) the 

Lubavitcher Synagogue is “The Holy Temple In Transit” and is to be maintained at 

the “770” complex, (b) the Synagogue Committee consists of Gabbaim, who have 

been elected by the Crown Height Lubavitch community in a series of elections held 

since 1986; (c) no one should interfere with “the Gabbous” (the work of the Gabbaim 

in maintaining the Synagogue) – a standard to which the Rebbe held even himself, 

and (d) disputes regarding the Synagogue should be resolved by the local rabbis, i.e., 

the Beth Din of Crown Heights.    

Accepting the foregoing as the undisputed “discipline, rules and usages” of 

Congregation Lubavitch, the conclusion is inescapable that the national 

organizations of Agudas and Merkos, governed by their trustees, are precluded from 

seeking the eviction of the Gabbaim and/or Congregation Lubavitch from the 
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Lubavitch Synagogue, on the basis that to do so would be inconsistent with and 

violate the terms of the statutory trust in which such property is held.   
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Point VIII 

Petitioners’ Title Is Encumbered By An Implied Charitable Trust 
In Favor Of The Congregation And All Other Lubavitcher Hasids 

 
New York law recognizes and enforces oral charitable trusts.  “A trust may be 

created orally or in writing, and no particular form of words is necessary.”  What 

must be shown, however, are “circumstances which show beyond reasonable doubt 

that a trust was intended to be created.”   See, Agudas Chasidei Chabad of United 

States v. Gourary, 833 F.2d 431 (2nd Cir. 1987), aff’g 650 F. Supp. 1463 (E.D.N.Y.) 

(citing New York law).  

The Gourary case is particularly strong authority for respondents’ position in 

this case in light of the admission by Agudas’ Chairman, Rabbi Shemtov, in his 

January 11, 2005 letter to CLI’s attorney (R 2085) in which Rabbi Shemtov stated, 

in relevant part, that: “The issue of control has already been litigated in an analogous 

context in Federal Court before Judge Sifton and affirmed by the Second Circuit.  In 

the case, the court affirmed that Agudas Chasidei Chabad was established as the 

umbrella organization for the Lubavitcher movement.  *** The importance of the 

ruling to the Rebbe OB”M is well known and any effort … to undercut that important 

ruling places the worldwide assets of Chabad at risk.” 

The ruling by “Judge Sifton … affirmed by the Second Circuit” to which 

Rabbi Shemtov’s letter artfully refers is that the Library is held in trust by Agudas.  
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And Rabbi Shemtov is correct.  The ruling at bar would be is inconsistent with and 

“undercuts” the trust ruling in Gourary. 

The “circumstances which show beyond reasonable doubt that a trust was 

intended to be created” in this case include the following:  

A. One of the express purposes of Agudas Chasidei Chabad of 

United States as stated in its Certificate of Incorporation was “to establish, maintain 

and conduct a place of worship for its members.” [ARTICLE THIRD, paragraph (d)] 

(R 1983) 

B. Funds were repeatedly raised in the Lubavitch community, and 

particularly among the members of Congregation Lubavitch of Agudas Chasidei 

Chabad, to purchase the building known as 770 Eastern Parkway and later to expand 

the synagogue portion of the premises into the buildings known as 784-788 Eastern 

Parkway and 302-304 Kingston Avenue, known collectively throughout Chabad 

Lubavitch and the world as “770”.   

C. In connection with the first expansion, in 1960, the Building 

Committee sent a letter to each member of Agudas Chasidei Chabad urging everyone 

to give as much as they possibly could to fund the expansion of the Shul.  (R 2196) 

D. A fund-raising brochure was created by the petitioners, and its 

representatives on the Building Committee, that echoed these teachings of The 

Rebbe, specifically that “770 occupies a unique and central place” and that it is a 



71 

“miniature-sanctuary”, and that focused in large part on the new shul that would be 

the central feature of the new building.  (R 2332) 

E. The brochure asked that members of Petitioner and others should 

give $770 or more for the Building campaign and that those who did so would be 

able to have their names inscribed on the “Wall of Anash” that would be placed in 

the newly expanded Synagogue and would become an “everlasting testimony to the 

commitment and mesiras nefesh [self-sacrifice] of Anash”.  (R 2156)  Anash means 

all the members of the Hasidic community.  (R 2332)  

F. Relying on the fund-raising brochure, hundreds of donors made 

the commitment of $770 or more -- some at personal sacrifice because of their 

limited means -- and a “Wall of Anash” was created at the main entrance of the 

Synagogue with several hundred plaques commemorating their gifts.  (Id.)  

G. Participants understood that there was a religious obligation to 

contribute funds for the expansion.  (Id.) 

H. In 1988, the Rebbe taught that it was the religious duty of each 

member of Chabad Lubavitch to contribute to the expansion of the synagogue.  

(R 2365) 

I. The Rebbe taught that 770 was “The Holy Temple In Transit,” 

which is a tenet of Lubavitch Hasidism.  (R 2103, 2365) 
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J. The Rebbe taught that the place where his father-in-law, the 

Previous Rebbe, prayed should be maintained.  The Previous Rebbe prayed in the 

original 770 building for 10 years.  The Rebbe prayed in the expanded shul at 770 

for 40 years.  Based upon his teaching regarding his father-in-law, the place where 

he prayed should also be maintained.  (R 2365) 

K. The donations at each stage of the capital campaign, beginning 

with the original purchase of 770 in 1940 and continuing with the 1960, 1967, 1973 

1982, and 1992 expansions were made in large part by followers of the Rebbes (i.e., 

both the Previous Rebbe and The Rebbe) who trusted them without a shadow of 

doubt without requiring any writing or covenant to protect their gifts.  (Id.) 

L. When The Rebbe declared a religious obligation to donate, or 

when he declared that these structures would remain for all times, his followers 

relied on those words to make gifts that they would not otherwise have made.  (Id.) 

M. Some of the gifts made were assessed on the community or were 

made beyond the comfort level of the donors.  (Id.) 

The testimony of respondents’ witnesses, uniformly and credibly supported 

this version of the facts, and their testimony is confirmed by the documentary 

evidence, including: the Agudas Certificate of Incorporation (R 2057); the Agudas 

by-laws (R 1966); the Building Committee fund-raising campaign solicitation letters 

of 1940 and 1960,  brochure of 1988, and  published announcements (R2143 et seq.); 
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the lists of donors (R 2303); the receipts issued to donors (R 2147, 2197); the 

published talks (sichot) of The Rebbe (R 2166, 2173); the published book “The Holy 

Temple In Transit,” which includes a compilation of The Rebbe’s talks on 770, 

which was reviewed and approved by him prior to publication and constitutes part 

of his teaching (R 2103); the affirmation of the Chairman of Merkos, sworn to on 

December 21, 2004 that the intention of Merkos was that the Shul at 770 “remain 

open as a house of worship for all” provided proper rules of decorum are followed 

(R 2198); the written statement of the Chairman of Agudas on January 11, 2005 that 

the synagogue remains open “since it has since its acquisition by Agudas Chasidei 

Chabad in 1940, to any individual seeking to pray or study on the premises” 

(R 2085); and the admission under oath in the Amended Verified Complaint filed in 

the case before Justice Harkavy, that as between Merkos and Agudas, it is Agudas, 

the umbrella organization, that has all of the ownership and rights to the Shul, in 

effect bringing the entirety of the Shul squarely within the relevant purposes clause 

of the Agudas Certificate of Incorporation.  (R 2228) 

Petitioners submitted no evidence to the contrary.  Accordingly, respondents 

established “circumstances which show beyond reasonable doubt that a trust was 

intended to be created” and that Agudas and Merkos hold title to the involved 

property (just as it holds title to the Library) in trust for the members of Congregation 

Lubavitch -- Agudas’ own religious congregation. 
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Point IX 

Petitioners Have Commenced These Proceedings  
In Bad Faith For The Improper Purpose Of  

Wresting Control Of The Synagogue From The Gabbaim 
 

These proceedings were never about evicting a “licensee” and petitioners’ 

efforts to mischaracterize them as such have only led to much confusion and a waste 

of the Court’s time. See note 2, supra. 

The testimony and documentary evidence establish beyond any doubt that (as 

the Appellate Division has repeatedly noted) Congregation Lubavitch is the religious 

congregation of Agudas Chasidei Chabad (which is a New York religious 

corporation), and Congregation Lubavitch has continuously used and occupied the 

Synagogue since 1940, when the Previous Rebbe moved into 770.  While there are 

internal governance issues between the Board of Agudas and the Gabbaim that are 

beyond the constitutional authority of the Court to resolve, the existence of these 

issues does not transmogrify Congregation Lubavitch into a stranger to (or “licensee 

of”) Agudas; rather it remains a part of Agudas and its raison d’etre, and the 

Gabbaim remain a special Committee of Agudas charged with managing the 

Synagogue.     

Moreover, it is evident that the rationale for these proceedings is not to evict 

Congregation Lubavitch.  See Rabbi Krinsky’s Affirmation of December 21, 2004 

(R 2198) and Rabbi Shemtov’s letter of January 11, 2005 (R 2085).  Rather, 
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petitioners seek to misuse the processes of this Court merely to oust the Gabbaim 

and gain control of the Congregation.  This is blatantly improper and an end-run 

around the constitutional bar on the Court doing so.  See, Congregation Yetev Lev 

D’Satmar of Kiryas, Inc. v Congregation Yetev Lev D’Satmar, Inc., supra, 31 

A.D.3d 480 (2nd Dept. 2006), aff’d 9 N.Y.3d 297 (2007).  

This second Congregation Yetev Lev D’Satmar case is related to, but distinct 

from, Congregation Yetev Lev D’Satmar v. Kahan, 5 Misc.3d 1023(A) (Sup. Ct. 

Kings. Co. 2004), aff’d 31 A.D.3d 541 (2nd Dept. 2006), aff’d sub nom. 

Congregation Yetev Lev D’Satmar v. Kahana, 9 N.Y.3d 282 (2007), decided by 

Justice Barasch in this County.  Rather, the above-cited case, also arising in the 

Satmar community, was filed in Orange County and involved a dispute over 

cemetery land.  Supreme Court (Rosenwasser, J.), adopting the view urged by 

petitioners at bar, held that the dispute, involving real estate, should be decided only 

on the basis of “neutral principles of law,” without reference to any religious issues.  

11 Misc.3d 1055(A) (Sup. Ct. Orange Co. 2006).  However, the Second Department 

reversed, holding that the underlying internal governance dispute in the Satmar 

Hasidic Community would ultimately determine who controlled the real estate and, 

therefore, that the Courts were constitutionally enjoined from resolving the real 

property issues until the governance dispute was resolved by ecclesiastic authority.  

31 A.D.3d 480 (2nd Dept. 2006).  The Court of Appeals then affirmed the Second 
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Department, side-stepping the constitutional issue but nevertheless pointedly noting 

that “the [challenged] transfer was at least in part plainly designed to advance one 

side of the factional dispute ….” 9 N.Y.3d 297 (2007).  

That is exactly the case at bar, in which petitioners seek “to advance one side 

of the factional dispute” within the community, which they simply may not do by 

characterizing it as a “real property” dispute to be resolved by application of “neutral 

principles of law” -- the very approach rejected by the Second Department in 

Congregation Yetev Lev D’Satmar of Kiryas Joel, Inc. v Congregation Yetev Lev 

D’Satmar, supra.  
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Point X 

If This Court Does Not Dismiss Them, Then  
These Proceedings Are Plenary In Nature  

And Should Be Determined In Supreme Court 
 

It is clear that these proceedings are all portions of a single plenary claim 

which should be determined in Supreme Court.  Disputes over the right to use and 

occupy real property, arising out of complex relationships between the parties, 

should not be resolved through summary litigation in the Landlord-Tenant Court.  

See, e.g., Odette Realty Co. v. Tremblay, 203 A.D.2d 149 (1st Dept. 1994), affirming 

the dismissal of a summary proceedings “without prejudice to the commencement 

of a plenary action.”  

As Judge Devon Cohen presciently predicted in his pre-trial decision, “a 

dispute of this nature more properly belongs in Supreme Court, which has the power 

to make declarations regarding the respective rights of the parties and possesses 

equitable powers beyond those of this court.”  Notwithstanding that these 

proceedings were permitted to move forward in Part 52,10 at the end of the day, 

taking into account all of the testimony and documentary evidence adduced, it 

 
10  See, Congregation Lubavitch of Agudas Chasidei Chabad, et al. v. Agudas Chasidei Chabad 

of United States et ano., Supreme Court, Kings County, Index No. 3202/2012 (November 13, 
2013) (denying Hotel New Yorker motion); see, also, M169683 (2nd. Dept. February 19, 2014) 
(denying motion for stay of summary proceedings pending appeal).  The appeal was not 
perfected and the Kings County Supreme Court action was ultimately discontinued without 
prejudice to reinstatement following the decision in the special proceedings which are the 
subject of this appeal.    
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appears that Judge Cohen was correct, and the issues should not have been decided 

in summary proceedings.  Putting aside the myriad overarching legal issues at bar, 

the Court is still faced with complex relationship issues which simply do not lend 

themselves to summary disposition in the Landlord-Tenant Court.  Cf. O'Neill v. 

O'Neill, 50 Misc.3d 1226(A) (Civ. Ct. Queens Co. 2016) (summary proceeding does 

not lie to evict occupant who has “a far deeper and more permanent commitment [to 

the property] than one based upon mere convenience [or] curiosity.”  Indeed, where, 

as here, the authority to occupy the premises is not “revocable,” RPAPL 713(7) is 

inapplicable. See, generally, Blumenthal, Supplementary Practice Commentaries, 

McKinney's RPAPL §713 (discussion of Subdivision 7) (citing cases). 

Foremost among the unresolved issues is the question of who, other than the 

Gabbaim and the Shammas, Petitioners seek to evict.  Petitioners have been 

conspicuously evasive in refusing to disclose their intentions in these regards.  

However, the Petitions name “Congregation Lubavitch of Agudas Chasidei Chabad” 

and “Congregation Lubavitch, purportedly d/b/a Lubavitch World Headquarters” as 

respondents.  Yet Congregation Lubavitch  -- which the Appellate Division has 

expressly twice held is the religious congregation that has occupied the Shul since 

1940 -- consists of hundreds, if not thousands of Lubavitch Hasids who regularly 

pray there and contribute to the financial support of the institution, and are thus 

statutory members of the Congregation pursuant to RCL § 195 (“… or  who have 
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been stated attendants on divine worship in such church and have regularly 

contributed to the financial support thereof ….”).  See, Islamic Center of Harrison, 

Inc. v. Islamic Science Foundation, Inc., 262 A.D.2d 362 (2nd Dept. 1999) 

(affirming finding that “individual plaintiffs, and others, who attended and 

contributed their time and money, constituted members of [religious congregation] 

under Religious Corporations Law § 195”).  

As the trial Court itself noted (R 732), whether the individual members of 

Congregation Lubavitch are to be evicted is “a good question” -- and it is certainly 

a question which cannot be answered based on the record made in these summary 

proceedings.    

Not only were the individual members of Congregation Lubavitch not served 

with the Notices to Quit, nor with the Notices of Petition and Petitions -- in and of 

itself grounds to dismiss these proceedings as against the Congregation, but the 

Petitioners’ approach to this aspect of this case is susceptible of only one of two 

possible interpretations, both of which lead to denial of the Petitions.  

Specifically, Congregation Lubavitch is the religious congregation of Agudas 

Chasidei Chabad provided for in its Certificate of Incorporation and By-laws.  This 

was expressly admitted in the January 11, 2005 letter from Agudas’ Chairman, Rabbi 

Shemtov, to CLI’s attorney, Jeffrey Buss (R 2085).  And Petitioners further admitted 

in their Amended Complaint in the Sharf I that “as between Merkos and Agudas,” 
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Agudas has all of the rights to the Shul.  (This is consistent with Merkos’ historical 

role as the “educational arm” of Chabad Lubavitcher, notwithstanding that it holds 

“deed title” to 784-788 and 302-304.)  Thus, Petitioners are either actually (a) 

attempting to evict their own congregation from the premises, in derogation of their 

corporate charter documents and the teachings of The Rebbe, or (b) are really 

attempting only to evict the leadership of the congregation (the Gabbaim) and 

thereby resolve the long-simmering internal governance dispute over who should 

serve as  the Gabbaim and control the affairs of the Congregation, including the 

portions of the premises occupied by it -- an internal governance dispute which the 

Court is constitutionally barred from resolving.    

Another plenary issue requiring Supreme Court litigation is the question of 

whether the membership of Agudas has been reduced from the tens of thousands of 

“Anash” (as testified to by Rabbi Krinsky in Gourary), in accordance with the 

Agudas Certificate of Incorporation, and as consistently taught by the Rebbe until at 

least 1994, to the twenty members of its Board, as provided in the extremely 

questionable documentation on which Agudas presently relies.11  See the discussion, 

 
11  The Amended Bylaws were sponsored into evidence by an attorney for Petitioners, Nachum 

Gordon.  The Decision & Order describes the issues concerning Mr. Gordon’s testimony, 
which was incomplete and stricken in its entirety.  (R 80)  Subsequently, however, in the 
Decision & Order the Court heavily relied on a videotape interview of Mr. Gordon (R 83, 135-
36), contrary to an unreported  in-Chambers ruling in response to a December 14, 2016 letter 
from respondent Gerlitzky’s counsel and after advising counsel for all the parties that Her 
Honor had consulted with several colleagues on the Court and was not going to admit into 
evidence the transcript of an interview which could not be cross-examined.   



81 

supra, at pp. 43-45.  It is surely inconceivable that a thorough explication of the facts 

and circumstances, with appropriate discovery, would lead to the conclusion that a 

scant 2 years after establishing in Gourary that the Previous Rebbe’s Library, housed 

in 770, was held in a common law charitable trust for the benefit of all of Chabad 

Lubavitch, the Rebbe would have knowingly agreed that all of the property and 

assets of Agudas (including the Synagogue attended by thousands of Lubavitch 

worshippers each year) are held for the benefit of twenty Trustees -- a proposition 

that at one and the same time defies both common sense and the Chabad Lubavitch 

tradition.12 

Yet another example of why this dispute needs further explication in Supreme 

Court is reflected in the nature of the relief sought by Petitioners.  In the case 

involving 770 itself, the Petition seeks to evict the Respondents from “the entirety” 

of the premises.  Yet as is made clear by the evidence, the Congregation only 

occupies a small portion of 770 -- the portion located in the former driveway of 770, 

between the 770 structure and the westmost wall of 784, that was enclosed when the 

synagogue was first expanded in 1960.  Thus, it is completely unclear what 

 
 
12  In Congregation Yetev Lev D’Satmar, supra, the leading case on point in New York, the issue 

of “who is a member” of an Hasidic sect was held to be an “internal governance” question 
precluding secular Court determination as a matter of constitutional law.  Similarly, here, a 
dispute over the Rebbe’s teaching regarding “who” constitutes the membership of Agudas and 
for whose benefit the property of Agudas is owned should likewise preclude secular court 
litigation. 
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Petitioners are attempting to accomplish with respect to 770.  Do they actually want 

to bar the Gabbaim and the individual members of the Congregation from “the 

entirety” of that building?  Or are they merely seeking to recover possession (which 

they already legally have, albeit subject to internal governance of the Congregation 

by the Gabbaim) of the portion of the Shul located in the former driveway?     

Similarly, in the case involving 784-788, the Petition seeks eviction from “the 

entirety” of the Premises.  Yet, as was vividly described in the testimony of the 

witnesses, with the exception of one room containing ducts servicing the Synagogue, 

the upper floors are occupied by Merkos and various other Lubavitch organizations 

-- not by any of the Respondents.  So…do Petitioners want to bar the Gabbaim and 

the individual members of the Congregation from “the entirety” of 784-788?  Or 

only from the Synagogue (and the ducts)?  Or, as stated in the Shemtov letter, do 

they really not intend to bar anyone?  In which case the conclusion is inescapable 

that what they are seeking is to use the summary proceeding process to resolve the 

internal governance dispute and install their own Gabbaim as the leadership of the 

Congregation, in place of the elected Gabbaim -- a blatantly abusive and 

unconstitutional result.  

With respect to 302-304, the Court is faced with a different version of the 

same problem.   



83 

Here, rather than seeking to recover possession of “the entirety” of the 

premises, Petitioners seek only targeted relief:  they seek to evict the Gabbaim and 

the Congregation only from the Congregation office, i.e., the Office of the Gabbaim, 

located in the Southeast Room on the Second Floor.  But here, too, the relief sought 

simply makes no sense (except in one respect discussed below) and demands further 

explication in a plenary proceeding, since 302-304 houses a portion of the Women’s 

Balcony of the Synagogue, the mechanical HVAC equipment that services the 

Synagogue, and a study room.  Thus, if the 302-304 Petition (Index No. 

106107KLT2011) is taken at face value, Petitioners do not seek to evict the 

Gabbaim, the Shammas and the Congregation from the Women’s Balcony, the study 

room and the areas housing the mechanical equipment, but only the Office. 

The focus on recovering possession of the Office makes sense only from the 

perspective that the two sides of the dispute have been “battling” over control of the 

Office since at least 1996, when the elected Gabbaim took control of the Office, 

leading to a confrontation and police action wherein the police prevented the 

Gabbaim from being evicted illegally.  Here again, it may be seen that the motives 

of the Petitioners are not to regain possession of real property which is already theirs, 

and used to support the activities of their own religious congregation in accordance 

with their own charter documents and the teachings of The Rebbe, but simply to oust 
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the current (elected) Gabbaim from control of the religious congregation and install 

their own Gabbaim.    

The Petitioners’ approach to 302-304 thus not only raises the same issues 

mentioned above, vis-à-vis abuse of the summary proceeding process and attempted 

unconstitutional secular judicial resolution of an internal governance dispute, but, 

putting those concerns aside, demands greater explanation of why they are not 

seeking possession of “the entirety” of 302-304, and how the relief they are seeking 

relates to the relief sought vis-à-vis 770 and 784-788.  

In short, 770, 784-788 and 302-304 constitute one integrated complex that 

serves as Lubavitch World Headquarters, including The Rebbe’s Room and other 

preserved spaces at 770, the cornerstone dedicated by The Rebbe, the Library, the 

Synagogue, the Women’s Balcony, the multitude of offices located on the upper 

floors of 784-788, the office of the Gabbaim, and all of the other areas testified to 

and which the Court itself observed, and it is incumbent on Petitioners to candidly 

disclose from which portions of the complex Petitioners seek to evict some or all of 

the Respondents.  That disclosure has not been made to date and summary 

proceedings simply to do lend themselves to this type of litigation, which should be 

heard in Supreme Court. 

 
  



Conclusion

The Judgments should be reversed, the proceedings dismissed, and

Respondents granted such other, further and different relief as is just, necessary and

proper

Dated Melville, New York
July 26,2022

Revised: December22,2022

Respectfully submitted,

EDWARD S. RUDOFSKY, P.C.
Attorney for Respondents -Licens ees -

Appellants
Five Arrowwood Lane
Melville, New York 11747
(et7) et3-9697

By:
Ed

85



A-1 

APPENDIX 

Involved Statutes 

 
New York Religious Corporation Law §5: 

The trustees of every religious corporation shall have the custody and 
control of all the temporalities and property, real and personal, 
belonging to the corporation and of the revenues therefrom, and shall 
administer the same in accordance with the discipline, rules and usages 
of the corporation and of the ecclesiastical governing body, if any, to 
which the corporation is subject, and with the provisions of law relating 
thereto, for the support and maintenance of the corporation, or, 
providing the members of the corporation at a meeting thereof shall so 
authorize, of some religious, charitable, benevolent or educational 
object conducted by said corporation or in connection with it, or with 
the denomination, if any, with which it is connected;  and they shall not 
use such property or revenues for any other purpose or divert the same 
from such uses. *** 

 

New York Religious Corporation Law § 195: 

At a corporate meeting of an incorporated church to which this article 
is applicable the following persons, and no others, shall be qualified 
voters, to wit:  All persons who are then members in good and regular 
standing of such church by admission into full communion or 
membership therewith in accordance with the rules and regulations 
thereof, and of the governing ecclesiastical body, if any, of the 
denomination or order to which the church belongs, or who have been 
stated attendants on divine worship in such church and have regularly 
contributed to the financial support thereof during the year next 
preceding such meeting; *** 
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	Petitioners' Title is Encumbered by an Implied Charitable Trust in Favor of the Congregation and All Other Lubavitcher Hasids

	Point IX
	Petitioners Have Commenced These Proceedings in Bad Faith for the Improper Purpose of Wresting Control of the Synagogue From the Gabbaim

	Point X
	If This Court Does Not Dismiss Them, Then These Proceedings Are Plenary in Nature And Should be Determined in Supreme Court
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